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JOHN MARSHALL, 


|" it be true, as was said by one of his 

friends, that a truly great Judge belongs 
to an age of political liberty and public moral- 
ity, and is the representative of the abstract 
justice of the people, it is equally true that 
when John Marshall was made Chief Justice 
the age and the occasion and the great Judge 
came together." 


If I were to think of John Marshall simply 
by number and measure in the abstract, I 
might hesitate in my superlatives, just as I 
should hesitate over the battle of Brandy- 
wine if I thought of it apart from its place 
in the line of historic cause. But such think- 
ing is empty in the same proportion that it 
is abstract. It is most idle to take a man 
apart from the circumstances which in fact 
were his. To be sure, it is easier in fancy 
to separate a person from his riches than 
from his character. But it is just as futile. 
Remove a square inch of mucous mem- 
brane and the tenor will sing no more. Re- 
move a little cube from the brain and the 
orator will be speechless; or another, and 
the brave, generous and profound spirit be- 
comes a timid and querulous trifler. A great 
man represents a great ganglion in the 
nerves of society, or to vary the figure, a 
strategic point in the campaign of history, 
and part of his greatness consists in his being 
there. I no more can separate John Mar- 
shall from the fortunate circumstance that 
the appointment of Chief Justice fell to John 
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Adams, instead of to Jefferson a month later, 
and so gave it to a Federalist and loose con- 
structionist to start the working of the Con- 
stitution, than I can separate the black line 
through which he sent his electric fire at 
Fort Wagner from Colonel Shaw. When we 
celebrate Marshall, we celebrate at the same 
time and indivisibly the inevitable fact that 
the oneness of the nation and the supremacy 
of the national Constitution were declared 
to govern the dealings of man with man by 
the judgments and decrees of the most au- 
gust of courts. 

I do not mean, of course, that personal 
estimates are useless or teach us nothing. 
No doubt today there will be heard from able 
and competent personssuchestimatesof Mar- 
shall. . My own impressions are only 
those which I have gathered in the common 
course of legal education and practice. In 
them I am conscious perhaps of some little 
revolt from our purely local or national esti- 
mates, and of a wish to see things and people 
judged by more cosmopolitan standards. A 
man is bound to be parochial in his practice 
— to give his life and, if necessary, his death, 
for the place where he has his roots. But 
his thinking should be cosmopolitan and de- 
tached. He should be able to criticise what 
he reveres and loves. 

“The Federalist,” when I read it many years 
ago, seemed to me a truly original and won- 
derful production of the time. I do not trust 
even that judgment unrevised when I re- 
member that “The Federalist” and its authors 
struck a distinguished English friend of 
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mine as finite; and I should feel a greater 
doubt whether, after Hamilton and the Con- 
stitution itself, Marshall’s work proved more 
than a strong intellect, a good style, personal 
ascendancy in his court, courage, justice and 
the convictions of his party. My keenest 
interest is excited not by what are called 
great questions and great cases, but by little 
decisions which the common run of selectors 
would pass by because they do not deal with 
the Constitution or a telephone company, 
yet which have in them the germ of some 
wider theory and therefore of some profound 
interstitial change in the very tissue of the 
law. The men whom I should be tempted 
to commemorate would be the originators 
of transforming thought. They often are 
half obscure because what the world pays for 
is judgment, not the original mind. 

But what I have said does not mean that 
I shall join in this celebration or in granting 
the motion before the Court in any half- 
hearted way. Not only do I recur to what 
I said in the beginning, and remembering 
that you cannot separate a man from his 
place, remember also that there fell to Mar- 
shall perhaps the greatest place that ever 
was filled by a Judge, but when I consider 
his might, his justice and his wisdom, I do 
fully believe that if American law were to be 
represented by a single figure, sceptic and 
worshipper alike would agree without dis- 
pute that the figure could be but one alone, 
and that one John Marshall. 

A few words more and I have done. We 
live by symbols, and what shall be symbol- 
ized by any image of the sight depends upon 
the mind of him who sees it. The setting 
aside of this day in honor of a great Judge 
may stand to a Virginian for the glory of his 
glorious State; to a patriot for the fact that 
time has been on Marshall’s side, and that 
the theory for which Hamilton argued, and 
he decided, and Webster spoke, and Grant 
fought and Linceln died, is now our corner 
To the more abstract, but farther 
the lawyer, it 


stone. 
reaching contemplation of 
stands for the rise of a new body of jurispru- 





dence by which guiding principles are raised 
above the reach of statute and State, and 
Judges are entrusted with a solemn and 
hitherto unheard of authority and duty. To 
one who lives in what may seem to him a 
solitude of thought, this day —as it marks 
the triumph of a man whom some Presidents 
of his time bade carry out his judgments as 
he could —this day marks the fact that all 
thought is social —is on its way to action 
— that, to borrow the expression of a French 
writer, every idea tends to become first a 
catechism and then a code, and that accord- 
ing to its worth his unhelped meditation may 
one day mount a throne, and without armies, 
or even with them, may shoot across the 
world the electric despotism of an unresisted 
power. It is all a symbol, if you like, but so 
is the fag. The flag is but a bit of bunting to 
one who insists on prose. Yet, thanks to 
Marshall and to the men of his generation 
—and for this above all we celebrate him 
and them — its red is our life-blood, its stars 
our world, its blue our heaven. It owns our 
land. At will it throws away our lives.’ 


THE BAR. 


It is not too much to say that he (Marshall) 
found his country drifting rudderless without 
chart or compass, and he left it with its course 
as definite and certain as that of the fixed 
stars in their courses and invested with all 
the sovereign powers necessary to a great 
nation. 

In these historic and enduring labors let 
us never forget that the Court consisting of 
himself and his able, learned and patriotic 
associates enjoyed the assistance of a Bar 
of unusual eloquence and ability. As we re- 
call them our minds are filled with admira- 
tion of their great intellectual powers and of 
their absolute fidelity to the Court, which it 
was at once their privilege and their duty 
to advise and to instruct. In those arduous 
labors of evolving, year by year, the true 
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-trength and grandeur of the Constitution 
ve must never forget the part borne by the 
var — among others by Wirt, and Dallas and 
Dexter, by Pinckney and Ogden and Mason, 
by Binney and Sargeant, by Livingston and 
\Wheaton, by Martin and Rodney and Rawle, 
iy Taney and by Webster; and the reciprocal 
confidence, regard and affection which ex- 
isted between the Bench and the Bar in those 
memorable years of our judicial history 
should never be forgotten. It was only such 
an atmosphere which could have emboldened 
Mr. Wirt to indulge in flights of imagina- 
tion when addressing the Judges, and it was 
not only with courteous attention but with 
an entire appreciation of their beauty that the 
Court listened to him when during the trial 
of Burr he described, in his vivid imagery, 
the startling change in the nature of Blen- 
nerhasset from his not permitting the winds 
of summer to visit his wife too roughly to 
allowing her “to shiver at midnight on the 
banks of the Ohio, and mingle her tears with 
the torrents that froze as they fell.” 

The Chief Justice has himself told us of 
the enjoyment of the Court of Mr. Pinckney’s 
argument in the case of the Nereide: “With 
a pencil dipped in the most vivid colors and 
guided by the hand of a master, a splendid 
portrait has been drawn of a single figure, 
composed of the most discordant materials 
of peace and war. The skill of the artist was 
exquisite — the garb in which the figure was 
presented was dazzling.” 

During Mr. Webster’s argument on behalf 
of Dartmouth College he faltered and said: 
“It is, as I have said, a small college — and 
yet there are those who love it;” and here the 
feelings which he had thus far succeeded in 
keeping down broke forth. Every one saw 
it was wholly unpremeditated—a pressure on 
his heart that sought relief in tears. “The 
court room during those two or three min- 
utes presented an extraordinary spectacle. 
Chief Justice Marshall, with his tall and 
gaunt figure, bent over as if to catch the 
slightest whisper. Mr. Justice Washington 
also leaned forward with an eager, troubled 





look, and the remainder of the Court pressed 
as it were towards a single point.” 

It is quite apparent, from these instances, 
that the conception of Chief Justice Marshall 
of the dignity of his great office in no manner 
interfered with his appreciation of the as- 
sistance to be derived from the arguments 
of counsel, or of his enjoyment of their elo- 
quence. His own lofty standard of the judicial 
character was, however, never relaxed." 


MARSHALL’S RELATIONS WITH HIS COL- 
LEAGUES ON THE SUPREME BENCH. 

A few words may . | be said in re- 
gard to his relations with his colleagues on 
the Supreme Bench. It is not uncommon to 
speak of the Court as though it were com- 
posed of Marshall alone. In fact, he had 
divers able and efficient co-laborers, and he 
himself would have been the last man to dis- 
parage the value of their assistance. His 
prominence in the public mind is due, not 
merely to the general opinion that he was 
intrinsically the ablest of the Judges, but also 
to the fact that he acted as the mouth-piece 
of the Court in a very large proportion of 
cases. According to Mr. Hitchcock’s fig- 
ures, Marshall, during his thirty-four years 
of service, delivered the opinion of the Court 
in nearly half of all the cases decided, and de- 
livered the opinion in more than half of the 
cases upon questions of constitutional law. 
Undoubtedly the Chief Justice was a great 
power in the consultation room and had im- 
mense influence over his associates. But that 
influence was due to force of intellect and 
character; not to obstinacy, nor to a dispo- 
sition to treat a difference of legal opinion 
as a matter of personal offense. To the 
extent of his influence both friends and foes 
can be summoned to testifv. In 1810, Jeffer- 
son, writing to President Madison, advo- 
cating the appointment of Tyler to the Su- 
preme Court in case an expected vacancy 
should occur, said: “It will be difficult to 
find a character of firmness enough to pre- 
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serve his independence on the same bench 
with Marshall.” (The Writings of Jefferson, 
Vol. IX, 275.) Jefferson believed, as the same 
letter shows, that Marshall’s influence was 
due to cunning and sophistry. This theory 
seems to me effectually disproved by the 
relation which Judge Story for more than 
twenty years sustained to his chief. Story 


went upon the Bench an ardent young disci- | 
| massive intellect and convincing logic, and 


ple of Democracy. He soon became an en- 
thusiastic admirer of Marshall, concurred 
in most of his constitutional opinions, and 
loved him with devoted affection. Could a 
man of Story’s intellect have been systemat- 
ically deceived for twenty-three years by 
“cunning and sophistry”? The answer is not 
doubtful. It was the intrinsic merit of Mar- 
shall, both intellectually and morally, which 
accounts for his influence over his gifted as- 
sociate." 


MARSHALL’S PLACE AS JUDGE. 

Among the great Judges who adorn the 
annals of English and American jurispru- 
dence there stand forth conspicuously four 
names, to whom it was the fortune to in- 
augurate, as it were, a new era in the law, to 
broaden its principles and to establish prece- 
dents which have controlled and directed the 
principles upon which the law is adminis- 
tered. Each of them enjoyed long tenure 
of office and each in his day commanded the 
reverence and secured the applause of the 
profession. Hardwicke, building upon the 
improvements in the administration of 
equity, introduced by Nottingham, raised 
this branch of the law into a science and 
firmly established the wholesome and valua- 
ble jurisdiction of the Court of Chancery. 
Mansfield, bringing to the administration of 


the King’s Bench his cultivated intellect and - 


profound learning, and aided by knowledge 
and experience in the civil law, rescued the 
common law from the narrow technicalities 
so dear to the sergeants and laid broad and 
deep the principles of the law merchant. Sir 


? Professor Jeremiah Smith, of the Law School of Har- 
vard University, 








William Scott, Lord Stowell, raised the Ec 
clesiastical and Admiralty Courts above th: 


| petty questions, crude methods and narroy 
| principles which before his time character 
| ized them and created a body of admiralty; 


and ecclesiastical law in decisions, whos: 
charm and beauty of diction are still the ad- 
miration and envy and despair of the profes- 
sion. Marshall excelled each of these in his 
created a body of constitutional law, in which 
he had no other guide than his own intellect 


| and for which the precedents were to be 


created by himself.* 


Marshall had not the technical learning 
in the common law of Coke, or of several of 


Coke’s successors. But, in the felicitous 


| words of Mr. Justice Story, “he seized, as it 


were by intuition, the very spirit of juridical 
doctrines, though cased up in the armor of 


| centuries; and he discussed authorities, as if 
| the very minds of the Judges themselves 


stood disembodied before him.” 

He had not the learning of Nottingham or 
of Hardwicke in the jurisdiction and practice 
of the Court of Chancery, or of Mansfield in 
the general maritime law. But his judg- 
ments show that he was a master of the 
principles of equity, and of commercial law. 

He had not the elegant scholarship of 
Stowell. But it is not too much to say that 
his judgments in prize causes exhibit a 
broader and more truly international view 
of the law of prize. Upon the question of 
the exemption of ships of war and some other 
ships, as it was observed by Lord Justice 

3rett in the English Court of Appeal in 1880, 

“the first case to be carefully considered is, 
and always will be, The Exchange,” de- 
cided by Chief Justice Marshall in 1812.? 


Marshall possessed intellectual powers of 
the highest order. The commanding fea- 
tures of his mind were calmness, penetration 
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.nd profound wisdom. In judicial acquire- 
ients he was not the equal of some of his 
-ontemporaries. He was not what is termed 

learned man, and he had none of the arts 
i an advocate. He relied upon the original 
powers of his mind, and not upon knowledge 
gained from others. He worked out the 
great problems of constitutional jurispru- 
dence as Newton worked out the great prob- 
lems of natural science. He mastered new 
subjects by his powers of analysis and intui- 
tive perception of the truth. “He seized, as 
it were, by intuition,” says Judge Story, “the 
very spirit of judicial doctrines, . though 
cased up in the armor of centuries, and he 
discussed authorities as if the very minds of 
the Judges themselves stood disembodied 
before him.” ? 


He had other first rate judicial qualities. 
He courted, he demanded, argument. He 
had the aid of the ablest lawyers in what 
Mr. Phelps, himself a great lawyer, calls the 
Augustan age of the American Bar. He 
had, in a degree often remarked, a patience 
which, as Mr. Binney expressed it, was only 
exhausted when patience ceased to be a vir- 
tue. Marshall had, moreover, another qual- 
ity without which no man can be a great 
Judge — courage. Marshall’s placid cour- 
age, exhibited on many signal occasions, 
knew no fear except the fear of God and the 
fear that through some unconscious lapse 
he might fall into error. Consequences of 
his decisions to himself or to parties, if he 
ever considered, he never heeded. Back of 
all this was the simplicity, worth and dignity 
of his lofty character.? 


Marshall had the first qualification of a 
good Judge — that of being a good listener. 
He heard the last word of the wordiest bar- 
rister, knowing that it might contain the 
whole matter. He interrupted counsel some- 
times with pertinent suggestion and inter- 
rogation, but never for the purpose of 


‘Honorable LeBaron B. Colt, United States Circuit 
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airing his own learning, but only that he 
might better elucidate the subject in hand. 
He never delighted in small shows of author- 
ity over the members of his Bar, and it is 
certain that when he presided at wisi prius, 
he did not aim to impress the galleries, or 
use the occasion of an application for a con- 
tinuance to harangue the rear benches. Nor 
did he play politics in court, intending that 
the benefit should return to him in the shape 
of political advancement or favor. His 
character was such as to assure us that no 
matter what judicial position he might oc- 
cupy, he would never curry favor with the 
people by disloyalty to the Bar. 

The striking feature of his Court was the 
absence of hurry. The Court seemed to 
have plenty of time, and calmly and leisurely 
took up the cases before it and heard them 
exhaustively presented before passing on 
them. The modern practice of writing opin- 
ions while you wait was happily not in vogue 
then. Marshall was not haunted by the fear 
of an overclogged calendar, and thought it 
more important that causes should be prop- 
erly considered and determined than that he 
should keep his calendar clear.’ 


Shortly before his death, in reply to an 
address from the Bar of Philadelphia, de- 
claring that he had “illuminated the juris- 
prudence of his country and enforced with 
equal mildness and firmness its constitu- 
tional authority,” the Chief Justice replied, 
with his unvarying modesty, that “if he 
might be permitted to claim for himself any 
part of their approval, it would be that he 
had never sought to enlarge the judicial 
power beyond its proper bounds, nor feared 
to carry it to the fullest extent that duty re- 
quired”— thus firmly maintaining to the end 
the two guiding principles with which he 
began his judicial career. 

The bar of Richmond has left an enduring 
record of their appreciation of him, and 
of their veneration for him, which seems to 
me the best portrait of a perfect Judge 
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ever drawn. . They declared that he was 
“never absent from the Bench in term time 
even for a day; that he displayed such indul- 
gence to counsel and suitors that everybody’s 
convenience was consulted but his own; that 
he possessed a dignity sustained without 
effort, and apparently without care to sustain 
it, to which all men were solicitous to pay 
due respect; that he showed such equanimity, 
such dignity of temper, such amenity of man- 
ners that no member of the Bar, no officer 
of the Court, no juror, no witness, no suitor, 
in any single instance, ever found or imag- 
ined, in anything said, or done, or omitted 
by him, the slightest cause of offense.” 


It would be too much to claim that even 
the broad foresight of Marshall had mea- 
sured the force of the undercurrent of de- 
velopment leading to the splendid and unpre- 
cedented career that lay before his country. 
But he knew his countrymen, their his- 
tory and their institutions. He knew that 
the spirit of the people was fast moulding a 
harmonious and homogeneous nation, which 
must be bound together by a national Con- 
stitution. And he labored in the spirit of a 
patriot, a statesman and, above all, a far- 
seeing Judge, to make the bond strong 
enough to endure inevitable strains, yet 
elastic enough not to break with expanding 
empire. To be thus man of practical affairs 
for his own day, yet prophet in his foresight 
for the years to come, what higher summit 
could there be in the achievements of human 
judgment, patriotism and wisdom? 

In the four and thirty years that he sat in 
judgment, the Court made fifty-one decis- 
ions on constitutional questions, and the 
Chief Justice wrote thirty-four of them. In 
only one did the majority of the Court fail 
to agree with him. 

Half a century or more ago Henry Broug- 
ham said that no judge, could afford to be 
often wrong, and the time had gone by when 
any court could rest long on mere authority. 
It must justify itself by its reasons. No tri- 


*Hon. Wayne MacVeagh. 





bunal was ever more dependent on this prin- 


_ ciple than the Supreme Court of the United 
| States, and no judge ever sustained the bur- 


den with more unfailing strength than Chie! 
Justice Marshall. 

Through all the intricacies of conflicting 
evidence or discordant principles his in- 
tuitive perceptions saw the connection be- 
tween premises and conclusion, and, with an 
unrivaled grasp of ever phase and bearing of 
the subject, his vigorous and unerring logic 
marked out the path with such cogent and 
convincing reasons as to meet the criticism 
of opposing views, and, still more, to stand 
the test of the future in the development of 
corollaries and consequences. His _intel- 
lectual integrity and courage took him 
straight to his conclusion, turning his eye 
neither to right or left for irrelevant objects 
by the way. 

It is related of the great literary autocrat 
of the eighteenth century that he said of a 
future Lord Chancellor, “I like Ned Thur- 
low; he lays his mind fairly against yours, 
and never flinches.” If Dr. Johnson had 
known John Marshall he would have liked 
him for the same reason. He never flinched. 
He never underestimated or understated the 
strength of his opponent’s position or the 
difficulties of his own. He laid his reason 
bare for all men to see and to challenge, and 
those who would not be convinced against 
their will were at least silenced by their in- 


| ability to refute him. . . 


By the uniform concurrence, alike of con- 
temporaries and posterity, we unhesitatingly 
claim for Marshall the foremost place in the 
list of eminent judges. Pinkney said “he 
was born to be the Chief Justice of any 
country into which Providence should have 
cast him.” The Bar of Charleston, never 
converts to his view of the Constitution, yet 
paid this tribute to the man in a resolution 
passed on hearing of his death: “Though 


| his authority as Chief Justice of the United 


States was protracted far beyond the ordi- 
nary term of public life, no man dared to 
covet his place, or express a wish to see it 
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filled by another. Even the spirit of party 
respected the unsullied purity of the Judge, 
and the fame of the Chief Justice has justi- 
tied the wisdom of the Constitution, and rec- 
cnciled the jealousy of freedom to the inde- 
pendence of the judiciary.” This tribute, 
specially eloquent from its source, is believed 
to have been drawn by the pen of the learned 
and patriotic Petigru, the bold and eminent 
figure who, in his venerable age, attested his 
fidelity to the principles of Marshall through 
all the terrible years of civil war by standing 
out alone and unyielding against the heresy 
of secession. , 

If we challenge the array of names in that 
country whose system has produced the his- 
toric exemplars of judicial greatness, where 
shall we find quite his equal? Not in Coke, 
prodigy of learning and relentless logic and 
courteous asserter of judicial independence 
as he was, for he was narrow and technical 
in his law, illiberal and even vindictive in his 
personality. Let me not be misunderstood. 
I speak as a devoted and reverent disciple of 
the common law and of Coke as a master of 
it. But it is given to few men to be larger 
minded than their age, and it is no dispar- 
agement to Coke to say that he was not one 
of the few. 

Nor shall we find him in Ellesmere, or 
Nottingham, or Hardwicke, fathers of equity 
as they were, nor even in Mansfield, the first 
great master of technicalities, who yet saw 
through them all, that the true vitality of the 
common law was its adaptability to the 
changing affairs of men. Great as these 
were, and they are the honored of the legal 
profession wherever their language is known, 
yet, viewing the magnitude, breadth, variety 
and importance of his labors, or the ability 
with which he performed them, Marshall had 
no equal, hardly a second. 

The world’s great man, who helps to 
mould its history, is he who, with great 
abilities, has great opportunities, and by his 
use of them produces great results. Tried 
by this exacting standard, in the light of his 
work as time has proved it, Marshall is the 





foremost in all the long line of judicial 
eminence.* 


JEFFERSON’S HOSTILITY. 

But while the verdict of posterity is over- 
whelmingly in favor of Marshall, yet it must 
be frankly admitted that the opinion of his 
contemporaries was by no means unanimous 
in his favor. No sketch of his life can be 
complete which omits to mention the com- 
plaints of his critics. 

Severe and unjust criticism is the common 
experience of Judges. And there is an espe- 
cial reason why Judges of the United States 
Supreme Court should be liable to this fate. 
They frequently have to pass upon matters 
of public interest, concerning which the peo- 
ple have already taken sides, and upon which 
partisan passions have been excited. And 
dissatisfaction is especially likely to be mani- 
fested when the members of the Court be- 
long to a political party which is opposed 
to the existing administration. How Presi- 
dent Jefferson chafed under the yoke of such 
a Court is apparent from his letters. In De- 
cember, 1801, he said of the Federalists: 
“They have retired into the judiciary as a 
stronghold. . . . There the remains of Fed- 
eralism are to be preserved and fed from 
the Treasury; and from that battery all the 
works of republicanism are to be beaten 
down and destroyed.” (1 Henry Adams’ 
“History of the United States,” 257.) Again, 
in 1807, he said: “And it is unfortunate that 
Federalism is still predominant in our judi- 
ciary department, which is consequently in 
opposition to the legislative and executive 
branches, and is able to baffle their measures 

His hostility to Marshall 
the latter’s appointment to 
the Bench. So early as 1795, he speaks of 
Marshall’s “profound hypocrisy.” During 
Marshall’s judicial career Jefferson used lan- 
guage which seems to question his honesty. 
In 1810 he speaks of “the ravenous hatred 
which Marshall bears to the government of 


* Honorable James T. Mitchell, Justice of the Supreme 
Court of Pennsylvania. 


often.” 
antedated 





220 


The Green Bag. 





his country,” and “the cunning and sophistry 
within which he is able to enshroud himself.” 
Jefferson also says: ‘His (Marshall’s) twist- 
ifications in the case of Marbury, in that of 
surr and the late Yazoo case show how dex- 
terously he can reconcile law to his personal 
biases... .” (Ford's Edition of the Writ- 
ings of Thomas Jefferson, Vol. IX., 41; X., 
247; 1X., 527; VII., 38; IX., 275, 276.) Ina 
letter to Gallatin he speaks of the “gloomy 
malignity” of Marshall’s mind. (Note. 1 Henry 
Adams’ “History of the United States,” 
194.) A letter to William B. Giles, in refer- 
ence to the Burr case, contains more specific 
complaints. In that letter Jefferson alludes 
to “the tricks of the Judges to force trials 
before it is possible to collect the evidence. 
...” Healso says: “The presiding Judge 
meant only to throw dust in the eyes of his 
audience.” And he sarcastically adds, that 
“all the principles of law are to be perverted 
which would bear on the favorite offenders 
who endeavor to overrun this odious Repub- 
lic.” (Forman’s “Life and Writings of Jef- 
ferson,” 110.)! 


MARSHALL AS CIRCUIT JUDGE. 

Chief Justice Marshall, as appears by let- 
ters from him to his associates on April 18, 
1802, was originally of opinion that the 
Justices of the Supreme Court could not hold 
Circuit Courts without distinct commissions 
as Circuit Judges. But in Stuart against 
Laird, in 1803, apparently deferring to the 
opinions of his associates, he acted as Cir- 
cuit Judge; and the Supreme Court, in an 
opinion delivered by Mr. Justice Paterson, 
affirmed his judgment, upon the ground that 
practice and acquiescence for several years, 
commencing with the organization of the 
judicial system, had fixed the construction 
beyond dispute.? 


Not only did the Chief Justice demon- 
strate his ability on the Appellate Court; he 
was equally eminent on the Circuit. It is a 

? Professor Smith. 

? Mr. Justice Gray. 





mistake to suppose that higher qualifications 
are necessary for the Appeal Bench than for 
the Circuit Bench. A Judge on the circuit 
must be learned, quick of apprehension, 
equable of mind, with clear common sense. 
He is constantly called upon to meet issues 
and to decide questions of which he has had 
no intimation. In the opening of a cause, in 
the examination of witnesses, in the requests 
for instructions, in the arguments of counsel 
these questions are sprung, not only on him, 
but on the lawyers engaged in the case. 
They are presented with all the ingenious 
plausibility characteristic of the profession. 
They must be met and decided at once after 
argument, often necessarily imperfect, and 
must be solved by the Judge sitting alone, 
almost always unaided by authorities. 

In an Appellate Court counsel appear with 
full opportunity of preparing their own case, 
fortified by authorities, provided by an 
endless number of digests, bearing more or 
less upon the case, and advised of the main 
points of their adversary. Both sides are 
usually exhaustively discussed. The court 
have full time for conference and considera- 
tion, and the conclusion having been reached 
by an interchange of views, the opinion is 
prepared in the solitude of a library. 

When all the disadvantages are considered 
under which the Circuit Judges labor, it is a 
matter on which we at our Bar should con- 
gratulate ourselves, that their decisions at 
nisi prius are so often affirmed. 

At nisi prius the Chief Justice left nothing 
to be desired. By an excellent provision of 
the Federal law, the Justices of the Supreme 
Court are required to go upon circuit and 
thus practically administer the law. He held 
these courts in North Carolina and Virginia. 
Often in turning over the dusty files of de- 
cided cases in these courts one comes upon 
a reported case heard by him, in which he 
displays his wonted power.* 


Sitting alone in the Circuit Courts, his 
finest qualities were perhaps more clearly 
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shown than at the head of the Supreme 
Court. His serene dignity, which imposed 
-espect on all, his patience in listening, his 
comprehension of every point made, the ac- 
curacy of his rulings, and the clearness and 
correctness of his charges to the jury made 
him as nearly a perfect Judge as it is possi- 
ble for a mere mortal man to be.* 


UNITED STATES v. BURR. 

The most famous of [Chief Justice Mar- 
shall’s] circuit cases is the great trial of the 
United States v. Burr. The distinguished 
prisoner was prose- 
cuted with all the 
power of the ad- 
ministration, stim- 
ulated not only by 
the serious charac- 
ter of the offence 
charged, but also 
by personal and 
political hostility. 
His name was exe- 
crated by a large 
and influential por- 
tion of the people 
who were prepared 
to believe him 
guilty, not only of 
thetreason charged, 
but of any or of all 
crimes in the deca- 
logue. His politics and his principles dif- 
fered toto coelo from those of the Judge be- 
fore whom he was tried. The whole country 
looked on, anticipating, perhaps hoping, but 
one result of the trial. Surrounded by these 
circumstances, during a long and exciting 
trial, in which were used all the learning, 
eloquence, ability and ingenuity of a most 
able Bar prosecuting and defending, in 
which the accused himself took no unimport- 
ant part, the Chief Justice, with steady hand, 
kept the scales of justice evenly balanced, and 
in the concurrent opinion of the prosecution 
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and the defence swerved ne’er a hair breadth 
from the true line of justice. In the conclu- 
sion of his charge to the jury he showed his 
appreciation of his position and demon- 
strated the courage with which he met it. He 
ends with these words, which should be im- 
pressed on the mind of every Judge: “That 
this Court dares not usurp power, is most 
true. That this Court dares not shrink from 
its duty, is not less true. No man is desirous 
of becoming the peculiar subiect of calumny. 
No man, might he let the bitter cup pass by 
him without self-reproach, would drain it 





THE HALL WHERE WAS HELD THE TRIAL OF 
AARON BURR. 


to the bottom. 
But if he have no 
choice inthe 
case, if there 
no alternative pre- 
sented to him but 
a dereliction of 
duty or the op- 
probrium of those 
who are denomi- 
nated the world, 
he merits the con- 
tempt as well as 
the indignation of 
his country, who 
can hesitate which 
to embrace.” ? 
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sat at the 
prosecution 
for treason, and here showed 
only his ability, but courage 
independence in asserting and maintain- 
ing the power of the courts and withstand- 
ing public sentiment. ‘This appears in his 
decision upon the memorable motion made 
by Burr’s counsel for a subpoena duces tecum, 
addressed to Jefferson, then President, or- 
dering him to produce upon the trial a letter 
written to him by Colonel Wilkinson. Jeffer- 
son, who had a high opinion both of himself 
and his office, indignant at being treated like 
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an ordinary witness, instructed the United 
States Attorney-General to resist the motion, 
and intimated very strongly that the Court 
had no power to call upon him to bring State 
papers before it, and moreover that if the 
Court should do so he would not obey. It 
was a difficult position, for, as the Court was 
a United States Court, only the authorities 
of the United States could be called upon to 
enforce its order, and they were completely 
in Jefferson’s hands; but Marshall was equal 
to the occasion. He declared it to be his 
duty to issue the subpoena without regard to 
consequences, and so firm was he that Jeffer- 
son at last yielded, and sent the letter to the 
Attorney-General to be produced if neces- 
sary. 

The same independence was shown in his 
rulings upon the trial. Whatever may be 
believed of Burr’s real motives and objects, 
‘there was a strong feeling throughout the 
entire community that he was conspiring 
against the integrity of the Union. Jefferson 
firmly so believed, and all the power and in- 
fluence which the government could com- 
mand was exerted to obtain Burr’s convic- 
tion. Curiously enough the whole case 
turned upon the question of the admissibility 
of evidence. The overt act of treason al- 
leged in the indictment was the levying of 
war against the United States at Blenner- 
hassett’s Island in the Ohio River. The 
prosecution having offered evidence to prove 
acts of other persons at the island, which it 
was claimed constituted levying war, then 
proposed to connect Burr with the transac- 
tion by collateral testimony, while admit- 
ting that he was not in fact present. This 
evidence was objected to as not admissible 
under the indictment, and it was seen at once 
that the whole case turned on the admissi- 
bility of this evidence. Probably no ques- 
tion of evidence was ever argued so thor- 
oughly and at such length. The discussion 
lasted a whole week; all of the eight able 
lawyers employed on the case were heard at 
full length, and the abstract of arguments, 
with the opinion of the Court, occupies sixty 





printed pages of the report of the trial. In 
an elaborate opinion the Chief Justice de- 
clared the evidence inadmissible. That ended 
the prosecution, and the next day the jury 
under the charge of the Court acquitted 
Burr." 


“Marshall,” wrote Wirt to a correspondent, 
“has stepped in between Burr and death.” 
“Why did you not,” Wirt was asked, “tell 
Judge Marshall that the people of America 
demanded a conviction?” “Tell him that,” 
was the reply: “I would as soon have gone 
to Herschel and told him that the people of 
America insisted that the moon had horns, 
as a reason why he should draw her with 
them.”? 


It was partly to the tendency on Mar- 
shall’s part to give little thought to ordinary 
conventions, and partly to his kindness of 
heart, that we should attribute another singu- 
lar occurrence, the fact that he attended din- 
ner at the house of an old friend, one of 
Burr’s counsel, after he knew that Burr was 
to be present; and when that individual, hav- 
ing previously been brought to Richmond 
under arrest, examined before Marshall and 
admitted to bail, was still awaiting the action 
of the Grand Jury with reference to further 
judicial proceedings before Marshall him- 
self. He accepted the invitation before he 
knew that Burr was to be of the company. I 
have heard from one of his descendants 
that his wife advised him not to go; but 
he thought it best not to seem too fastidious 
or to appear to censure his friend by staying 
away. It is said that he sat at the opposite 
end of the table from Burr, had no communi- 
cation with him and went away early. But 
we must still wonder at his action, which he 
himself afterwards much regretted. 


In the development of the system of com- 
mon law and of equity which our ancestors 
brought with them from their English homes 
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and to which they adhered with respect and 
sometimes with reverence, the Chief Justice 
was forcible, logical and forever instructive. 
Not to go into details, the trial of Aaron Burr 
is a classic, never equalled and not yet ap- 
proached. The unerring self-control by 
which the presiding Judge mentally rose 
above the mists and miasma of popular ex- 
citement, and the clearness of judgment 
which fastened upon the central fact of the 
case, were never more perfectly exhibited 
than in the trial of Colonel Burr, and upon 
that trial alone Marshall’s reputation as a 
great Judge could safely rest." 


MARSHALL’S JUDICIAL STYLE. 

Marshall’s judicial opinions have qualities 
distinctively their own. They are among the 
most massive and original productions of the 
human intellect. Any one familiar with them 
instantly knows Marshall’s style. It has been 
said that it was hard and dry and lacked fin- 
ish. To this I cannot agree. Unornamented 
indeed his opinions are, and in all of his writ- 
ings I recall only a single metaphor. But 
for strong, vigorous, masculine English, 
which expresses his meaning with the utmost 
clearness, precision and force, I do not know 
where his judicial style is excelled. His opin- 
ions are characterized still more distinct- 
ively by their matter than by their form. 
Though relating in many cases to questions 
on which parties warmly differed, how ut- 
terly free they are from political bias! 

Story said: “When I examine a case I go 
from headland to headland; from case to 
case; Marshall has a compass, puts out to 
sea, and goes directly to his result.” This is 
true. Marshall drew upon his own intellect- 
ual resources, and his drafts were always 
honored. In the light of his own intelli- 
gence, like another Columbus, he sailed, with 
dauntless courage, into new and unknown 
regions, guided only by the great principles 
of right, reason and justice, which he ap- 
plied with equal caution, courage and wis- 
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dom in the practical work of construing the 
Constitution. His opinions are masterful ex- 
amples of pure reasoning and logic and legal 
intuition. It has often seemed to me that 
he was endued in a wonderful measure with 
what the old theologians called “illuminating 
grace,” enabling him to see the end from the 
beginning, and the bearing and effect of any 
principle or proposition, however artful or 
insidious, with a far-reaching sagacity that 
was never surpassed. His power of exposi- 
tion in his opinions irresistibly carried con- 
viction and compelled assent.’ 


Marshall's decisions are demonstrations 
founded upon pure reason. They are deduc- 
tions, chains of compact reasoning, leading 
to inevitable conclusions. They are almost 
devoid of illustration of analogy. They show 
profound meditation and search after truth, 
and are remarkable for their deep penetra- 
tion. They grapple with great underlying 
principles, and exclude extraneous circum- 
stances. In the words of a contemporary: 
“When we regard their originality, their 
depth, their clearness and their adamantine 
strength, we look upon them as the highest 
efforts of the human mind.” 


He had an intuitive perception of the real 
issue of every case, however complicated, 
and of the way in which it should be decided. 

His manner of reasoning was peculiarly 
judicial. It was simple, direct, clear, strong, 
earnest, logical, comprehensive, demon- 
strative, starting from admitted premises, 
frankly meeting every difficulty, presenting 
the case in every possible aspect, and lead- 
ing to philosophical and profoundly wise 
conclusions, sound in theory and practical in 
effect. He recognized that, next to a right 
decision, it was important that reasons for 
the decision should be fully stated so as to 
satisfy the parties and the public. And it 
may be said of him, as Charles Butler, in 
his Reminiscences, says of Lord Camden, 
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that he sometimes “rose to sublime strains 
of eloquence: but their sublimity was alto- 
gether in the sentiment; the diction retained 
its simplicity, and this increased the effect.” 

It was in the comparatively untrodden do- 
main of constitutional law, in bringing acts 
of the Legislature and of the executive to 
the test of the fundamental law of the Consti- 
tution, that his judicial capacity was pre- 
eminently shown. Deciding upon legal 
grounds, and only so much as was necessary 
for the disposition of the particular case, he 
constantly kept in mind the whole scheme 
of the Constitution. And he answered all 
possible objections with such fulness and 
such power as to make his conclusions ap- 
pear natural and inevitable.’ 


The extraordinary influence of Marshall’s 
judicial work is to be ascribed to his posses- 
sion of reasoning powers of remarkable ca- 
pacity, a character of unchallenged integrity, 
a moral courage which never quailed, and a 
devotion to the institutions of his country 
which animated every act of his official life. 
His impartiality was conceded by all. The 
processes of reasoning, through which, step 
by step, he reached a conclusion, were so ac- 
curate in their logical sequence, that the in- 
tellect could detect no flaw. He convinced 
the mind if he did not convert the heart. The 
arguments by which he _ supported a 
successful contention, were unanswerable. 
The opinions which prefaced his great judg- 
ments were, to be sure, entitled to that re- 
spect which due deference for the decisions 
of a judicial tribunal ought always to com- 
mand. But his claims to the homage of a 
contemporary period and of posterity, rest 
upon other grounds than those of perfunc- 
tory reverence for those in authority. Not 
one of those judgments was the mere ipse 
dixit of power. He silenced the voice of op- 
posing contention by his almost supernatural 
faculty of establishing the correctness of his 
views with the clearness and certainty of 
mathematical demonstration. 

From premise to conclusion, the progress 
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of his logic was like the movement of the 
mighty river, gathering strength and vol- 
ume in its ever broadening, ever deepening 
flow, until, at the last, it glides through the 
placid estuary into its appointed harbor. 

His immortal expositions of the Constitu- 
tion are marked by a clearness of style which 
is unsurpassed. The mind follows easily the 
thread of his argument, even when dealing 
with the most complex or abstruse subject. 
A favorite expression was, “ it is admitted.” 
This provoked the remark: “Once admit 
his premises, and you are forced to his con- 
clusion; therefore deny everything he says.” 
And Daniel Webster said to Justice Story: 
“When Judge Marshall says, ‘it is admitted,’ 
sir, 1 am preparing for a bomb to burst over 
my head and demolish all my points.”? 


The opinions of Marshall are models of 
judicial style. No legal writings were ever 
freer from technicalities of language or 
thought. In plain words which reach even 
the unlearned understanding, without orna- 
ment, and absolutely devoid of flourish or 
by-play or looking to side effects of any kind, 
they present a calm and steady flow of pure 
and sustained reason from postulate to con- 
clusion. And they read to the lawyers of 
to-day as they read to the lawyers in the 
cases they decided, for the argument has no 
trace of personal, or party, or temporary 
considerations. 

Though his individual convictions were 
deep and strenuous and the contests of his 
time were fierce and unsparing, his person- 
ality no more appears than the personality 
of Shakespeare in “Hamlet” or “Macbeth.” 
He wrote as Shakepeare wrote, not in the 
taste or fashion of his age, but on the 
foundations of human wisdom in the light of 
pure and enduring reason. And he wrote as 
Thucydides wrote, not for a day, but as a 
possession for all time.” 


To describe his reasoning, lawyers, judges, 
commentators and biographers have em- 
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ployed all the adjectives indicative of 
strength or lucidity. A great lawyer who 
often appeared before him characterized his 
power of reasoning as “almost superhuman.” 
Some of his associates excelled him in knowl- 
edge of the precedents, but that was of small 
moment in the department of international 
law which was so rapidly outgrowing its 
precedents, and of no moment at all in the 
’ department of constitutional law where there 
was no precedent. His illustrious achieve- 
ments in the field of highest intellectual 
endeavor resulted from a concurrence of 
favoring conditions which was unusual if not 
unprecedented. He was strong in body, mind 
and purpose. He had the intellectual integ- 
rity to apply knowledge to every purpose for 
which it might be useful, and to accept with- 
out abatement the conclusions indicated by 
reason. He may have been aided by safe in- 
stincts, but he did not find the truth by 
chance. He knew the ways which lead to it. 
Extraordinary native endowments were 
strengthened by the study and reflection to 
which patriotism inclined him. More com- 
pletely than any of his contemporaries he 
had assimilated the history of the colonies 
and the confederation. Hence the irresisti- 
ble passages in his opinions in which he ap- 
plies those trusted tests, of interpretation — 
the evils which were to be cast out, the ob- 
jects which were to be attained. His mind 
was stored with lessons drawn from the ex- 
perience of every nation which had ever as- 
pired to be free, and he comprehended their 
demonstration that most of the crimes 
against liberty are committed in the name of 
liberty." 


Any staunch Federalist who was a good 
lawyer might perhaps have entered the same 
court orders upon the docket that were put 
there by Marshall, but who could have de- 
fended the conclusions of the Court as Mar- 
shall did? His literary style was simple, 
compact and clear. His taste and aptness in 
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illustration were faultless. He never sacri- 
ficed conclusiveness to brevity, nor sense to 
ornanient; and yet, though he never strove 
for mere effects, his opinions, in their com- 
pleteness, in their masterly anticipation of all 
cavils and objections, and in their over- 
whelming conclusiveness of argument, will 
appear to any one reading them with a due 
sense of the issues involved, as truly eloquent 
and as moving as the great speeches of Web- 
ster and Clay. 


His opinions are not characterized by a 
display of great technical learning or legal 
scholarship, but rather by the higher quali- 
ties of an unrivalled grasp of general princi- 
ples and the ability to apply them with un- 
failing wisdom and common sense to the 
question before him, and to reach the con- 
clusion by reasoning so clearly expressed 
and so logical that the result always seems 
to be inevitable and unquestionably correct. 
He rarely cited authorities and never massed 
them. In this respect only his influence 
upon his successors does not seem to 
have been of enduring character. His de- 
cisions thus contrast strikingly with those 
of more recent date where the scales of jus- 
tice are employed in weighing authorities en 
masse, and the reasoning of the Court is 
with difficulty traced through a bewildering 
maze of precedents.? 


The distinguishing features of Marshall's 
power as a Judge are seen in clear light 
when he is compared with Judge Story, who 
sat with him on the Bench from 1811 till 
Marshall’s death. Story was a lawyer of re- 
markable ability and profound learning. As 
we all know, he attained great distinction, 
not only as a Judge, but as a lecturer on law, 
and as an author. In the Dartmouth College 
case both these Judges furnish opinions, and 
the methods of argument and effectiveness 
of each are perhaps as well seen in that case 
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part. Marshall begins every important case 
by putting aside all confusing issues not vital 
to the decision. He clears the atmosphere 
by stating all the points that materially affect 
the question, getting right at the marrow. 
He carefully answers all the adverse argu- 
ments, and usually leaves practically nothing 
for a rehearsing. When he closes his opin- 
ion, counsel are convinced that the case is 
sealed. He does not attempt to convince or 
rivet his conclusions by an exhaustive array 
of authorities, or any complete analysis of 
them. While he shows some respect for au- 
thorities, he spends very little effort in re- 
viewing them. , 

His chief aim in argument is to be un- 
answerably strong, wasting no force in a dis- 
play of learning, nor allowing anything not 
vital to his conclusions to distract or con- 
fuse. He often alludes in the beginning of 
his opinion to the serious if not solemn im- 
portance, of the questions involved, and how 
it would be more agreeable to be rid ‘of de- 
ciding them, and then he states the fearless 
spirit with which the Bench must address 
itself to the matter. Thus inspired with the 
soul of a just, weighty and fearless purpose, 
the argument moves like a compact, irresist- 
ible body of soldiers. 

He is not poor in effective illustrations, 
and he delights in putting one argument over 
against another, showing the relative 
strength of each. Judge Marshall was not 
learned in the authorities, nor did he believe 
that it was of much use to dig up English 
precedents to reach a proper construction of 
our Constitution. He expressed practically 
this in the case of Osborn against the United 
States Bank. 

The profound reflections of his intellect, 
guided by what he was pleased to call in the 
Dartmouth College case, the “resplendent 
light” of the Revolution, were better to him 
than the reflections of the great English 
Judges in arriving at a right construction of 
this instrument. He was not inferior to the 
best minds that had gone before him, either 
in breadth and thoroughness of conception, 





or in originality of argument. He never mis- 
conceived his own powers, so as to become 
the prey of errors from blinding pride and 
excess of self-confidence. He was safely re- 
mote from such faults, although he was not 
unconscious of his extraordinary talents. 

In the field of correct reasoning his mind 
moved with transcendent freedom, never im- 
peded by too great reading, nor restricted 
to the ruts of mere precedents or other men’s 
methods.* 


Marshall’s judicial style, as it appears in 
his constitutional opinions, we may well de- 
scribe in the words recently used by Herbert 
Paul in reference to Dean Swift: ‘Absolute 
and utter simplicity” is its distinguishing 
mark. It leaves the reader “face to face with 
the precise idea which the writer wished to 
convey.” During the long years since those 
opinions were first reported, there have been 
occasional discussions as to whether his views 
were correct, but there has seldom, if ever, 
been any doubt as to what his views actually 
were. In those opinions we find no needless 
display of learning, no collateral digressions, 
no talking for momentary effect, and no at- 
tempts at fine writing. Indeed, there is an 
entire absence of the defects which so often 
mar judicial opinions. In him, there is no 
“frequency of flat unnecessary epithets,” nor 
the “folly of using old threadbare phrases ;” 
nor are his opinions made up of poorly ar- 
ranged quotations from other men, consti- 
tuting what has aptly been termed “a mani- 
fest incoherent piece of patchwork.” Above 
all, there is no “irrelevant eloquence.” His 
motto was said to be: “Aim exclusively at 
strength.” And in this connection it should 
be noticed that there is seldom any flaw in 
his logical processes. If his premises are 
once admitted his conclusion generally fol- 
lows beyond all question. Of the effect of 
Marshall’s moral qualities upon his style, I 
shall speak later. 

The Chief Justice was not what would be 
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called “a great book lawyer.” While he had 
a fair knowledge of the books, yet his strong- 
est intellectual points were his intuitive per- 
ception of justice, his wonderful power of 
analysis, and his faculty of close and logical 
reasoning. “Probably,” says Professor Par- 
sons, “the decisions of ‘no (other) eminent 
Judge have so few citations of authorities.” 
... “It used to be said of him, that, when 
he had formed his conclusions, he would say 
to one of his colleagues, ‘There, Story, is the 
law; now you must find the authorities.’ ” 
Story himself said: “When I examine a ques- 
tion, I go from headland to headland, from 
case to case; Marshall has a compass, puts 
out to sea, and goes directly to his result.” 
(‘American Law Review,” 436.) 

If we seek a wider field of comparison, 
taking in the whole country and looking at 
statesmen as well as jurists, we shall find 
strong points of resemblance between Mar- 
shall and Lincoln. Both have the same fac- 
ulty of “embalming in one short happy 
phrase” an important principle; both go di- 


rectly to the point; both are remarkable for 
their power of clearly stating the issue and 
working out a reductio ad absurdum of the 


opposing view. Cardinal Newman has said: 
“Half the controversies in the world are ver- 
bal ones, and could they be brought to a 
plain issue they would be brought to a 
prompt termination. ... When men un- 
derstand what each other mean, they see, for 
the most part, that controversy is either 
superfluous or hopeless.” Marshall and Lin- 
coln had each the happy power of stating 
their own views, so as to make their meaning 
unmistakable. And they also had the power 
to analyze their opponent’s statement and re- 
duce it to its lowest terms; showing exactly 
what it amounted to and what its practical 
effect would be. A reply to their statements 
was generally a hopeless task. 

Years ago the Supreme Court of New 
Hampshire had announced the result arrived 
at in a case of great public interest, but their 
reasons had not yet been written out for pub- 
lication in the reports. In this stage of the 





matter one of the Judges was conversing 
with a legal friend as to the manner in which 
the views of the Court should be presented. 
His friend advised him to “write an opinion 
which the Selectmen could understand.” Mar- 
shall never needed such advice. . . . 

In what has been said of Marshall’s judicial 
style, 1 wish to be understood as using the 
expression “style” in a larger sense than is 
sometimes attached to it. I mean something 
more than the selection of words, or the 
framing of sentences. I mean to include 
“the entire scheme” of the opinion, “the pro- 
portion of the several parts to the whole 
and to each other.” No writing can approach 
perfection, unless the author has “the sense 
of proportion, which the Greeks called by an 
expressive term, ‘the art of measuring.’” 
This is to be found in Marshall. The space 
given to each topic is in proper ratio to its 
importance, and the arrangement is such 
that each topic is discussed in its proper 
place and discussed only once. 

But over and above all manifestations of 
intellectual ability, the opinions of Marshall 
evince a far higher characteristic, that of in- 
tellectual honesty; or, as Martineau puts 
it in reference to John Stuart Mill, “intel- 
lectual conscientiousness.”. There are no 
evasions of difficulties. Every point raised 
by counsel on the losing side is taken up and 
fully discussed. The workings of the mind 
of the great Chief Justice are laid bare. As 
was said of a great writer: “There is no 
veil, however thin, between the mind of the 
author and the mind of the public.” There 
is not only great intellectual power, but also 
“absolute transparency of intellect.” 

And this brings us to what is, after all, the 
great distinguishing feature in Marshall’s 
life; the real secret of his extraordinary suc- 
cess, fully as much as his great intellect. And 
that is high personal character. There was 
a man behind the magistrate. John Mar- 
shall was pre-eminently single-minded. His 
whole life was pervaded by an overpowering 
sense of duty and by strong religious princi- 
ple. A firm believer in the Christian religion, 
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his liie was in accord with his belief. 
distinguishing trait of his life and character 
was one which has been attributed to two of 
the recent heads of the English judiciary. At 


the proceedings in Court, in memory of Lord | 
Chief Justice Russell, the Attorney General, | 


Sir Robert B. Finlay, said of the late Chief 
Justice: “He was simple with the simplicity 
of a great and kindly nature.” A few years 


earlier Tennyson was reading aloud to some | 
friends his “Ode on the Death of the Duke | 


of Wellington.” After pronouncing the 


lines — 


“And, as the greatest only are, 
In his simplicity sublime”— 


the poet paused, and said there was one man | 


only in the present time to whom those lines 


applied. The man thus singled out by Ten- 


nyson as sublime in his simplicity was the | 
iigerents were to be, from this time forward, 


former Lord Chancellor of England, Round- 
ell Palmer, Earl of Selborne. So we may 
truly say of our own great Chief Justice that 
his most marked characteristic was simplic- 
ity using that term in its highest and best 
sense. 

It is, I believe, largely to this trait of sim- 
plicity of mind and heart, that we owe the 
charm and the effect of Marshall’s judicial 
style.’ 


MARSHALL’S CONTRIBUTIONS TO INTER- 
NATIONAL LAW. 

His services [in giving form andstrength to 
American constitutional law] were so splen- 
did that, for his countrymen, they have cast 
into the shade those which he rendered in 
other fields. But out of the United States 
Marshall's reputation as a great jurist rests 
rather on what he did towards the develop- 
ment and unification of the law of nations. 

Marshall, while an‘ officer in the Conti- 
nental army, had attended the law lectures of 
Chancellor Wythe at William and Mary Col- 
lege, during a lull in the Revolution. It was 
his only systematic instruction in the learning 
of his profession, but it put his feet on solid 

? Professor Smith. 


The | 
| larger place in legal education in America 





ground. The law of nations then held a 
than it did a half century or even a century 
later. , 
hear. The Revolution gave its rules a prac- 
tical importance. Fifteen years later Mar- 
shall had occasion to cross swords with his 
former instructor on the question of the 
policy of Jay’s treaty. Chancellor Wythe 
pronounced it insulting to our dignity. Mar- 
shall defended it in a speech which won him 
general recognition as a master in interna- 
tional law. 

A few months later he was offered by 
Washington the position of Minister to 
France, and although he declined it, Presi- 
dent Adams prevailed upon him, the next 
year, to go there as one of three special en- 
voys to demand reparation for her seizures of 
our ships. The rights of neutrals against bel- 


Wythe taught it to men eager to 


one of the main subjects of his study, as our 
representative abroad, as our Secretary of 
State at home, and, finally, as Chief Justice 
of the Supreme Court. 

His maiden opinion,’ delivered in August, 
1801, was a discussion of the rights flow- 
ing from a seizure by the frigate “Consti- 
tution,” the old ship which the stirring verses 
of Oliver Wendell Holmes have kept afloat 
throughout the century. She had recap- 
tured a German merchantman from a French 
prize crew, and, in this, his first case, Mar- 
shall had to pass upon at least three import- 
ant and as yet ill-defined points of interna- 
tional law. Here, as always throughout his 
long service upon the bench, he gave pre- 
cision and certainty to whatever he touched 
upon. 

The highest court of England has said 
that in considering what are the rights of a 
sovereign as to property of his coming with- 
in the territory of another power, the first 
authority to consult must always be Mar- 
shall’s decision, rendered a few years later, 
in the case of the E.rchange.? 

?Talbot v. Seeman, 1 Cranch, I. 

2” Cranch, 116. 
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The number of causes turning on points 
of constitutional law which were decided 
by the Supreme Court while he was at its 
head was about sixty. During the same 
period over a hundred were determined 
which passed upon questions of the law of 
nations. 

In these, as in all other matters of judicial 
controversy, Marshall paid more regard to 
principle than precedent in coming to his 
conclusions. He did not hesitate to differ 
from so great a Judge as Sir William Scott 
in determining the effect of war upon a com- 
mercial domicil, even when he stood almost 
alone, and was driven to a position of dis- 
sent.? 

3ut what are principles? Those of inter- 
national law are often founded rather on 
usage than on reason. Such is the claim of 
title by discovery to lands inhabited by sav- 
ages. Marshall, while frankly admitting that 
it was opposed to natural right, held that it 
made Indian deeds of no avail against gov- 
ernment grants.* The slave trade, he soon 
afterwards declared, was against the law of 
nature, but as all nations had at times prac- 
ticed it, while any continued to do so it 
could not be pronounced contrary to inter- 
national law.3 

When Marshall stepped from the Depart- 
ment of State upon the bench the treaty 
which his predecessor, Chief Justice Ells- 
worth, and his associate envoys to France 
had negotiated with Napoleon was still pend- 
ing for ratification. A long series of cases 
growing out of French seizures of neutral 
vessels was to follow. Other causes of in- 
ternational importance arose after the War 
of 1812 with Great Britain, and later, under 
our treaties of cession with Spain. The 
judiciary of a nation like ours, in which the 
courts are not under the control of the execu- 

'The Venus, 8 Cranch, 253. Recent decisions of 
British courts, not in affirmance of principles laid down 
before the Revolution, he regarded as entitled intrinsically 
to no greater weight than those of any other country. 
Thirty Hogsheads v. Boyle, 9 Cranch, 191. 

? Johnson v. M’Intosh, 8 Wheat., 543. 

3The Antelope, 10 Wheat., 65. 





tive, may do much towards involving it in 


war, and much towards saving it from war. 
Under Marshall’s lead the courts of the 
United States were a power for peace. They 


| were such because their judgments were 


based on an intelligent understanding of in- 
ternational law and a serious purpose to ap- 
ply it with an even hand to all. 

In this, during nine years of Marshall's 
term of office, he was greatly aided by the 


_ accession of Henry Wheaton to the posi- 


tion of the official reporter of the decisions 
of the court. Wheaton was, no doubt, the 
American who had done most to make inter- 
national law a science. To have in every case 


| involving its application such a man at hand, 


on whom to call for counsel and criticism, 


| was a source of strength. 


But Marshall’s was a stronger mind than 
Wheaton’s or than Story’s. They had read 
more deeply. He had thought more deeply, 
and it is a man’s own thought alone that can 
make him great.’ 


McCULLOCII v. MARYLAND. 


Marshall's leading Constitutional opin- 
ions may be divided into three classes: First, 
such as discuss the general character and 
reach of the Federal Constitution, and 
the general relation of the Federal Gov- 
ernment of the States. Of this class, 
McCulloch v. Maryland, probably his 
greatest opinion, is the _ chief _ illus- 
tration. Second, those cases which are 
concerned with the specific restraints and 
limitations upon the States, imposed by the 
Federal Constitution. To this class may be 
assigned Fletcher v. Peck, the bankruptcy 
cases of Sturges v. Crowninshield, and Og- 
den v. Saunders, and Dartmouth College v. 
Woodward. Third, such as deal with the 
general theory and principle of Constitu- 
tional law. There is little of this sort. Ex- 
cept as it is incidentally touched, perhaps 
the only case is Marbury v. Madison. 


? Honorable Simeon E. Baldwin, Justice of the Supreme 
Court of Connecticut, and President of the International 


| Law Association. 
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I cannot now speak of these cases in de- 
tail; only on one or two of them is there time 
to comment at all. If we regard at once 
the greatness of the questions at issue in 
the particular case, the influence of the opin- 
ion, and the large method and clear and skill- 
ful manner in which it is worked out, there 
is nothing so fine as the opinion in McCul- 
loch v. Maryland. The questions were, first, 
whether the United States could constitu- 
tionally incorporate a bank, and, second, if 
it could, whether a State might tax the oper- 
ations of the bank; as, in this instance, by 
requiring it to use stamped paper for its 
notes. The bank was sustained and the tax 
condemned. In working this out, it was laid 
down that while the United States is merely 
a government of enumerated powers, and 
these do not in terms include the granting 
of an incorporation; yet it is a government 
whose powers, though limited in number, 
are, in general, supreme, and also adequate 
to the great national purposes for which they 
are given; that these great purposes carry 
with them the power of adopting such 
means, not prohibited by the Constitution, 
as are fairly conducive to the end; and that 
incorporating a bank is not forbidden, and 
is useful for several ends. Further, the para- 
mount relation of the national government, 
whose valid laws the Constitution makes 
the supreme law of the land, forbids the 
States to tax, or to “retard, impede, burden 
or in any way control” the operations of the 
government in any of its instrumentalities. 

This was the opinion of a unanimous 
court, in which five out of the seven 
Judges had been nominated by a Republican 
President.* 


Nor must we forget that while Marshall 
was resolved to extend the power of the na- 
tion to its proper limits, he was as careful 
not to extend it beyond those limits. His 
desires on this point are very clearly shown 
in the celebrated case of McCulloch v. Mary- 


Professor Thayer. 





land, the question in which was the right 
of the State of Maryland to tax a branch oi 
the United States Bank, a corporation cre- 
ated by Congress as a part of the financiai 
administration of the government. The cas¢ 
was especially interesting as the United 
States claimed that the tax law of the State 
was invalid as contrary to the Constitution, 
and the State claimed that the act of Con- 
gress creating the Bank was invalid, as be- 
yond the powers given to Congress. In his 
opinion, Marshall first discusses the last 
point. Tie admitted that the Constitution 
gave no express power to create a bank, in 
terms, but held that it existed as part of the 
power “to make all laws that shall be neces- 
sary and proper to carry into execution the 
powers given to the government,” saying 
“let the end be legitimate, let it be within the 
scope of the Constitution, and all means 
which are appropriate, which are plainly 
adapted to that end, which are not prohibited 
but consist with the letter and spirit of the 
Constitution, are constitutional.” 

This, I believe, is the furthest extent to 
which Marshall ever carried the doctrine of 
powers not directly given by the Consti- 
tution, but only to be implied from it. That 
doctrine, first enunciated by him, has been 
questioned by those who may be called strict 
constructionists, and Marshall has been criti- 
cised and accused of unduly and improperly 
extending the powers of government. Of 
course, such a principle, like most others, 
may be carried to too great an extent. It 
will appear, however, to any unprejudiced 
observer of Marshall’s opinions, and of the 
reasoning by which he establishes the doc- 
trine, that it is an absolutely necessary one, 
without which not only the operations of the 
government would be seriously embarrassed, 
but almost destroyed. In the final analysis 
it will be seen that the real objection has 
always been to the application of the princi- 
ple to particular instances, rather than to the 
principle itself.’ 

* Honorable Charles E. Perkins. 
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MARBURY v. MADISON. 

What was decided in Marbury v. Madison, 
and all that was decided, was that the Court 
had no jurisdiction, and that a statute pur- 
porting to confer on them jurisdiction to 
issue a writ of mandamus in the exercise of 
original jurisdiction was unconstitutional. It 
is the decision upon this point that makes 
the case famous, and undoubtedly it was 
reached in the legitimate exercise of the 
Court’s power. 

But, unfortunately, instead of proceeding 
as courts usually do, the opinion began by 
passing upon all the points which the denial 
of its own jurisdiction took from it the right 
to treat. It was thus elaborately laid down, in 
about twenty pages, out of the total twenty- 
seven which comprise the opinion, that Mad- 
ison had no right to detain the commissions 


which Marshall had left in his office, and that’ 


mandamus would be the proper remedy in 
any court which had jurisdiction to grant it. 

And so, as the Court, by its decision in this 
case, was reminding the Legislature of its 
limitations, by its dicta and in this irregular 
method, it intimated to the President also 
that his department was not exempt from 
judicial control. And thus two birds were 
reached with the same stone. 

Marshall made a very noticeable re- 
mark in his opinion, seeming to point 
to the Chief Executive himself, and not 
merely to his secretary, when he said, “It is 
not the office of the person to whom the writ 
is directed, but the nature of the thing to be 
done, by which the propriety or impropriety 
of issuing the mandamus is to be deter- 
mined”—a hint that on an appropriate occa- 
sion the judiciary might issue its orders per- 
sonally to him. This remark gets illustration 
by what happened a few years later, in 1807, 
when the Chief Justice, at the trial of Aaron 
Burr in Richmond, ordered a subpcena to 
the same President, Thomas Jefferson, di- 
recting him to bring thither certain docu- 
ments. It was a strange conception of the 
relations of the different departments of the 
government to each other, to imagine that 








an order, with a penalty, was a legitimate 
judicial mode of addressing the Chief Ex- 
ecutive. ‘ 

In outline, the argument [in Marbury v. 
Madison] is as follows: The question js 
whether a Court can give effect to an un- 
constitutional act of the Legislature. This is 
answered, as having little difficulty, by re- 
ferring to a few “principles long and well 
established.” 

1. The people,in establishinga written Con- 
stitution and limiting the powers of the Leg- 
islature, intend to control it; else the Legisla- 
ture could change the Constitution by an 
ordinary act. 2. If a superior law is not 
thus changeable, then an unconstitutional act 
is not law. This theory, it is added, is essen- 
tially attached to a written Constitution. 3. 
If the act is void, it cannot bind the Court. 
The Court has to say what the law is, and in 
saying this must judge between the Consti- 
tution and the act. Otherwise, a void act 
would be obligatory; and this would be say- 
ing that constitutional limits upon legislation 
may be transgressed by the Legislature at 
pleasure, and thus these limits would be re- 
duced to nothing. 4. The language of the 
instrument gives judicial power in “cases 
arising under the Constitution.” Judges 
are thus in terms referred to the Consti- 
tution; they are sworn to support it and 
cannot violate it. And so, it is said in con- 
clusion, the peculiar phraseology of the in- 
strument confirms what is supposed to be 
essential to all written constitutions, that a 
law repugnant to it is void, and that the 
courts, as well as other departments, are 
bound by it. 

This reasoning is mainly that of Hamilton 
in his short essay of a few years before in 
the Federalist. It answered the purpose of 
the case in hand, but the short and dry treat- 
ment of the subject, as being one of no real 
difficulty, is in sharp contrast with the pro- 
tracted reasoning of McCulloch v. Maryland, 
Cohens v. Virginia, and other great cases; 
and it is much to be regretted. Absolutely 
settled as the general doctrine is today, and 
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sound as it is, when regarded as a doctrine 
for the descendants of British colonists, 
there are grave and far-reaching considera- 
tions — such, too, as affect today the proper 
administration of this extremely important 
power —not touched by Marshall, which 
must have commanded his attention, if the 
subject had been deeply considered and fully 
expounded. His reasoning does not answer 
the difficulties that troubled Swift, after- 
wards Chief Justice of Connecticut, and Gib- 
son, afterwards Chief Justice of Pennsyl- 
vania, and many another strong man; not to 
mention Jefferson’s familiar and often ill- | 
digested objections. It assumes as an essen- | 
tial feature of a written constitution what 
does not exist in any one of the written con- 
stitutions of Europe. It does not remark 
the grave distinction between the power of 
disregarding the act of a co-ordinate depart- 
ment and the action of a Federal Court in 
dealing thus with the legislation of the local 
States, a distinction important in itself and 
observed under the written constitutions of 
Europe, which, as I have said, allow this | 
power in the last sort of case, while denying 
it in the other. 


other aspect. 


as a check upon popular omnipotence, and, 
in Our own time, we see the same jealousy 
shown by socialistic innovators. Marshall 
thoroughly approved of, I will not say, “gov- 
ernment by injunction,” for the term is both 


inadequate and misleading, but of the very 


widest field for judicial action and judicial 
influence, whether invoked to protect indi- 
vidual rights or to enforce public obliga- 
tion. Of this no better illustration can be 
found than his course in the case of Mar- 
bury v. Madison, above mentioned. That 
case is best known as the first wherein: an 
Act of Congress was pronounced vow, be- 
cause unconstitutional, by the Supreme 
Court, but it is no less worthy of note in an- 
When it became known at 
the seat of government that President 
Adams had been defeated as a candidate for 
re-election, the Federalists, who, for the 
moment, controlled all branches of the na- 
tional government, were tempted to abuse 


| the brief period of supremacy left them 


for purposes of selfish and_ short-sighted 
partisan advantage. In this spirit they cre- 


_ ated a number of new offices which the re- 
| tiring President hurriedly filled with incum- 


| bents belonging to his own party, and among 


The doctrine [that “the very essence of 
civil liberty consists in the right of every in- | 
dividual to claim the protection of the laws 
whenever he receives an injury”] he then 
asserted with such emphasis, which he treated 
later as “a political axiom,” had been, at 
least in its practical application, vehemently 
denied in the earlier days of our government, 
and it is denied with no less passion today 
by aliens to the spirit of the American pol- 
ity. That courts of law are the best instru- 
ments, nay, that they are the only good 
instruments, to determine all controversies | 
and vindicate all rights affecting the persons | 
and estates of freemen, he deemed an axi- | 
omatic truth, but when he took his seat as 
Chief Justice a great political party looked 
on the judiciary and, most of all, on the | 
Federal judiciary, with dislike and suspicion 


Professor Thayer. 


these were certain Justices of the Peace for 
the District of Columbia appointed for five 
years. The act providing for their appoint- 
ment was approved on February 27, 1801; 
on March 2 President Adams nominated Mr. 
William Marbury and three others for the 
positions thus established, late in the even- 


| ing of the third they were confirmed by the 


Senate, and but a few minutes before mid- 
night their commissions were signed and 


| sealed; these had not been delivered on the 


next day when Mr. Madison became Secre- 
tary of State, and passed into his possession. 
This action of the Federalist President and 
Congress was unfair, unbecoming, and, as 
events soon showed, gravely impolitic; in 
fact, the indecorous attempt thus made to 
preserve patronage for a defeated party went 


| far to convert its defeat into irremediable 


ruin, but the whole proceeding has been 





234 


The Green Bag. 





strictly legal, and the “Midnight Judges” 
were fully and clearly entitled to their offices; | 


these might be abolished by the new Con- 
gress, but, while they existed, they had been 
legally filled. Unhappily, by a deplorable 
law of human nature, partisan excesses on 
one side breed the like or worse excesses on 
the other; President Jefferson refused to rec- 
ognize the appointments and forbade Mr. 
Madison to deliver the commissions. Madi- 
son obeyed, and the Justices applied to the 


Supreme Court for a mandamus to enforce | 


their delivery. 

John Marshall had been nominated by the 
same President, confirmed by the same Sen- 
ate, barely a month before their commissions 
were signed; he was known as a strong Fed- 
eralist, although his moderation and sagacity 
had led him to oppose the extreme faction 
of his party; moreover, Thomas Jefferson 
was the only public man, and probably the 
only individual, in Virginia with whom his 
personal relations were notoriously cold to 
the verge of hostility. He fully recognized 
the duty of a Judge, not only to merit, but, 
so far as prudence might avail, to gain and 
retain public confidence, to seem impartial 
no less than to be impartial. Had he been 
an ordinary man he might well have been 
embarrassed when called to pass on the mer- 
its of this cause; had he been an ordinary 
Judge he must have gladly taken any be- 
coming way to escape the responsibility of 
such decision. And a becoming way was 
open to him: the Court were unanimously 
of opinion that so much of the thirteenth 
section of the Judiciary Act as authorized 
the Supreme Court “to issue writs of man- 
damus, in cases warranted by the principles 
and usages of law, to any . . . persons hold- 
ing office under the authority of the United 
States” was void in that it attempted to con- 
fer on the Court an original jurisdiction not 
authorized by the Constitution; he had but 
to announce this determination, in itself one 
of extreme moment, and any further discus- 
sion of the petitioners’ rights or remedies 
became needless and might be deemed irrele- 
vant. 


| decision. 





Such might, such probably would, have 
been the course of the average man and of 
the average Judge; such emphatically was 
not the course of Marshall. He always 
sought to determine a controversy, never to 
avoid its determination; his aim was ever to 
decide a cause, not to be rid of it without 
And with him, this. was not a 
matter of temperament or policy, it was a 
matter of conscience and honor. He said 
in his charge to the jury, which reluctantly 
acquitted Burr of treason: 

“That this Court dares not usurp power, 
is most true. That this Court dares not 
shrink from its duty, is not less true. No 
man is desirous of becoming the peculiar 
subject of calumny. No man, might he let 
the bitter cup pass from him without self- 
reproach, would drain it to the bottom. But 
if he have no choice in the case, if there be 
no alternative presented to him but a dere- 
liction of duty or the opprobrium of those 
who are denominated the world, he merits 
the contempt as well as the indignation of his 
country, who can hesitate which to em- 


| brace.” 
| 


Acting on this principle before he had 
thus announced it, he did not hesitate to 
point out in a masterly opinion that Mr. 
Marbury’s appointment to office was in all 
respects complete, that his commission be- 
longed to him as a muniment of title, that the 
various excuses alleged for withholding it 
were mere sophistry, that the Secretary of 
State was strictly bound by law to give it to 


| him and that, if he failed to discharge this 


ministerial legal duty, an appropriate tri- 
bunal of first instance ought to compel its 
performance by mandamus." 


In the centennial history of the Court, 
published with its approval, the opinion 


| (Marbury v. Madison) is said to be “in some 


respects obiter dictum,” and the same thing 
is apparently conceded by the Court itself 
as late as 1880 in the case of United States 
v. Schurz (102 U. S. 395), though it is added 


? Honorable Charles J. Bonaparte, of Baltimore. 
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that the ruling, although said to be extra- 
judicial, has been steadily followed. I do 
not admit the soundness of the criticism. I 
have no apologies to make, but insist that 
none are needed. I maintain the judicial cor- 


| 


it there is no escape. To that rule, which 
Marshall himself afterward formulated, he 
gave a just obedience as it was his duty to do. 


| That duty demanded that before raising the 


rectness and propriety of the whole opinion | 


and deny that there is a single word in it 
which is extra-judicial or unnecessary to the 
ultimate decision. Be patient with me, I 
pray you, while I venture to remove even 
the faintest film of suspicion from one of the 
ablest and fairest opinions ever traced by a 
judicial pen. 

1 admit that ordinarily where the jurisdic- 
tion of the Court to grant the relief sought 


constitutional question he should first deter- 
mine whether, to solve the case before him, 
it was necessary to raise it; whether it might 
not be that the writ could be refused with- 
out touching the grave question of constitu- 


_ tional jurisdiction at all; in which event that 


question must be left, for the time at least, 


unsolved. To perform that duty the Judge 


is challenged that becomes the first question | 


to be determined, and if the Court is of the 


opinion that such jurisdiction does not exist | 


the case is ended and comment upon the pos- 
sible rights of the parties is immaterial, im- 
pertinent and binds nobody. But that rule 
on occasion comes in collision with another 
rule to which it is necessarily subordinate; a 
rule of great value and of extremest wisdom, 
never to be consciously violated. That rule 
is that an act of the Legislature should never 
be declared unconstitutional and therefore 
void except where such declaration is abso- 
lutely and inevitably necessary to a deter- 
mination of the case before the Court; that 
is to say that if the controversy can be de- 
termined on other grounds, it must be 
determined on other grounds, and the con- 
stitutional question be left to some proper, 
because imperative, occasion. 





was compelled first to ascertain whether on 
the facts the applicant was entitled to the is- 
sue of a mandamus. Only, if he was, did the 
further question arise whether the Court had 
power to issue it. For the inquiry was not 
whether there was general jurisdiction over 
the subject-matter of the applicant’s right 
to his commission, nobody disputing that, 
but whether there existed the special juris- 
diction to award a particular form of remedy, 
and so if the applicant was not entitled to 
that remedy, whether the Court could give 
it or not, that would be the sufficient and 
proper answer. To add another, obviously 
needless, and yet involving a grave constitu- 
tional question, would be extra-judicial and 


_rob the decision on that point of all au- 


The power to vindicate the Constitution | 
against legislation which contravenes it is | 
| appointment was not complete until the com- 
| mission was delivered and so the applicant 


the highest and most delicate power of the 
judiciary. By the early Court it was spoken 
of with reverence as an “awful” power. It 
is no common thing, no cheap resource to 
be drawn on at will. It challenges the action 
of the people’s representatives, of a co-ordi- 
nate department of the government; it throt- 
tles a law by them enacted; it measures the 
act by the fundamental law. Indeed, such a 
tremendous power should never be exerted 
without a necessity so imperative that from 


| had no right to a mandamus. 





thority. “Obiter dictum!” Jefferson would 
have shouted —a Federal harangue tacked 
to an ended opinion! 

I may possibly, at the expense of some en- 
durable repetition, put the justification of the 
ovinion as a whole in another form. There 
were three methods of framing it, and only 
three. First: the Judge might hold that the 


That would 
end the case and the opinion, for since the 
writ was refused for one sufficient reason it 
was not permissible to give another involv- 
ing the constitutionality of a statute. Sec- 
ond: he might pass over the question of the 
applicant’s right in silence and go to the con- 
stitutional question. But in that event those 
who believed the applicant had no right 
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could dispute the necessity of the constitu- 
tional argument and therefore deny its au- 
thority; saying that the Judge silently as- 
sumed what was false to justify his resort 
to the constitutional question, and did not 
dare either to assert or argue the proposition 
assumed. Or, third: he could do as he did, 
first establish the applicant’s right and then, 
the necessity of deciding the constitutional 
questions being shown, proceed finally to the 
argument of that. 

And so I am confident that there is not 
and never has been any real foundation for 
the criticisms of enemies or the half-doubt 
of friends; that the opinion is not marred by 
the presence of a single needless or extra- 
judicial word; that from the beginning to the 
end it moves on its way with a logic as fault- 
less as it is irresistible, and with a simplicity 
that is massive and grand; a carving cut from 
flawless marble by a master hand." 


COHENS v. VIRGINIA. 

In Cohens v. Virginia, 6 Wheat. 377, the 
question came directly before the Supreme 
Court as to its power to review the decisions 
of the highest tribunal of the State. Cohens 
had been convicted under a statute of Vir- 
ginia for selling lottery tickets and plead 
permission under the laws of Congress. Vir- 
ginia defended, first, upon the ground that 
the act of Congress was void; second, want of 
jurisdiction in the Supreme Court to re- 
view the judgment of the State Court. In 
the language of Judge Marshall, “They 
maintain that the nation does not possess a 
department capable of restraining peaceably 
and by authority of law any attempts which 
may be made by a part against the legitimate 
power of the whole, and the government is 
reduced to the alternative of submitting to 
such attempts or of resisting them by force. 
They maintain that the Constitution of the 
United States has provided no tribunal for 
the final construction of itself, or of the laws 
and treaties of the nation, but that this power 

Honorable Francis M. Finch, Dean of the College of 


Law at Cornell University. 





may be exercised in the last resort in the 
courts of every State in the Union. That the 
Constitution, laws and treaties may receive 


as many constructions as there are States, 


and that this is not a mischief, or, if a mis- 


| chief, is irremediable.” 


These questions so clearly stated by the 
Chief Justice had long been mooted in pri- 
vate discussion, and the Legislatures of some 
of the States, notably Virginia and Kentucky, 
had passed resolutions announcing a similar 
doctrine as to the supremacy of the States, 
but now the question for the first time had 
come before the Supreme Court itself for 
solemn adjudication. It was an important 
question for the government. Republican 
institutions were on trial before the Court. 
Many of the strongest and ablest statesmen 
denied its power and jurisdiction and the 
emphasis and bitterness of feeling existing 
against the courts for presuming to exer- 
cise such authority is best exhibited in the 
words of prominent statesmen of that day. 
Jefferson said: “It has long been my opin- 
ion that the germ of dissolution of our Fed- 
eral government is in the Constitution of the 
Federal judiciary, an irresponsible body 
working like gravity day and night, gaining 
a little to-day and a little tomorrow, advanc- 
ing its noiseless step like a thief over the 
field of jurisdiction until all shall be usurped.” 

Van Buren expressed the views of many of 


_ the most prominent men of his party when 


he complained of the encroachments of the 
Supreme Court and declared: “It would 
never have been created had the people fore- 
seen the powers it would acquire.” 

Against such influences, opposed to the 
views of such men, leaders of a great success- 
ful political party, it required the courage and 
ability of a Marshall to construe the provi- 
sions of the Constitution in accordance with 


| the views he has expressed. You know the re- 


sult. Every student has read and studied 
this great decision. A monument, if there 
were no other, to the learning and ability of 
that great jurist; and as we read it now, its 
plain simple language, stating premise after 
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premise of the great syllogism, slowly reach- 
ing the final conclusion which demolishes for- 
ever the theory of a compact of States and 
declares the Constitution to be the funda- 
mental law of the American nation, we are 
led to wonder how any other view could 
ever have obtained. A volume is 
contained in the brief sentences so often 
quoted: “The general government, though 
limited as to its objects, is supreme with 
reference to those objects. This principle 
is a part of the Constitution and if there be 
any who deny its necessity, none can deny 
its authority;” and, again, referring to the 
power of the States against that of the na- 
tion, how significant the language in the 
light of later events: “It is very true that 
whenever hostility to the existing system 
shall become universal, it will also be irre- 
The people made the Constitution 
and the people can unmake it. It is the 
creature of their will and lives only by their 
sut this supreme and irresistible power 
to make or unmake resides only in the whole 
body of the people, not in any subdivision of 
them. The attempt of any of the parts to 
exercise it is usurpation, and ought to be 


whole 


sistible. 


will. 


delegated their power of repelling it.” 

The relations existing between the State 
and Nation could not be more clearly or 
briefly stated than in the following words of 
the Chief Justice: “The Constitution and 
laws of a State, so far as they are repugnant 
to the Constitution and laws of the United 
States, are absolutely void. The States are 
constituent parts of the United States. They 
are members of one great empire — for some 
purposes sovereign, for some purposes sub- 
ordinate.” ? 


The entire subject [of the appellate juris- 
diction of the United States Supreme Court], 
though fully discussed, was not finally settled 
until the case of Cohens v. Virginia, when 
the decisive utterance was made by Marshall 
himself. 

? Honorable Bartlett Tripp, of Yankton, South Dakota. 











The case had originated in a State court; 
it had been carried to the highest State 
court; the State of Virginia was a party, and 
a writ of error had been issued to bring the 
matter before the Supreme Court of the 
United States for review. The appellate jur- 
isdictién of the court was denied. It was 
argued that the Constitution never contem- 


| plated giving jurisdiction to the Federal 


Courts, in cases between a State and its own 


| citizens. Moreover, it was further contended 


that there was nothing in the Constitution 


| that indicated a design to make the State 
| judiciaries subordinate to the judiciary of 
| the United States; that the judiciary of every 


government must judge of its own juris- 
diction; that the States were not to be denied 
the power of judging of their own. laws; 
that as their legislatures were subject to no 
negative, so their judgments were subject to 
no appeal. 

The Chief Justice recognized the magni- 
tude of the questions, and said that they 
vitally affected the Union. , 

“When we consider the situation of the 
government of the Union and of a State in 


| relation to each other; the nature of our 
repelled by those to whom the people have | 


Constitution; the subordination of the State 
governments to that Constitution; the great 


| purpose for which jurisdiction over all cases 
| arising under the Constitution and laws of 


the United States is confided to the judicial 


| department, are we at liberty to insert in 


this general grant an exception of those 
cases in which a State may be a party? Will 
the spirit of the Constitution justify this at- 
tempt to control its words? We think it will 
not. We think a case arising under the 
Constitution or laws of the United States is 
cognizable in the Courts of the Union, who- 
ever may be the parties to that case. . ; 

“Tf the Constitution or laws may be vio- 
lated by proceedings instituted by a State 
against its own citizens, and if that violation 
may be such as essentially to affect the Con- 
stitution and the laws, such as to arrest the 
progress of the government in its consti- 
tutional course, why should these cases be 
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excepted from that provision which ex- 
pressly extends the judicial power of the 
Union to all cases arising under the Consti- 
tution and laws? : 

“It is most true that this Court 
will not take jurisdiction if it should 
not; but it is equally true that it must 
take jurisdiction if it should. The 
judiciary cannot, as the legislature may, 
avoid a measure, because it approaches the 
confines of the Constitution. We cannot 
pass it by because it is doubtful. With what- 
ever doubts, with whatever difficulties a case 
may be attended we must decide it if it be 
brought before us. We have no more right 
to decline the exercise of jurisdiction which 
is given than to usurp that which is not 
given. The one or the other would be 
treason to the Constitution. Questions may 
occur which we would gladly avoid, but we 
cannot avoid them. All we can do is to ex- 
ercise our best judgment and conscientiously 
to perform our duty. In doing this, on the 
present occasion, we find this tribunal in- 
vested with appellate jurisdiction in all cases 
arising under the Constitution and laws of 
the United States. We find no exception to 
this grant and we cannot insert one.” 

What intellectual strength, what far-see- 
ing statesmanship, what superb moral cour- 
age are here displayed! Every mind as- 
sented to his logic, every heart was thrilled 
by his intrepidity, and every eye was trans- 
fixed by the white light of judicial rectitude 
which shone in every sentence. The effect 
was decisive. The result has been acquiesced 
in by the country since that time without a 
murmur. The jurisdiction of the Court had 
at last been secured, vindicated and sus- 
Upon these cases, as upon pillars of 
enduring strength, will forever rest the 
supremacy of the Supreme Court.! 


tained. 


MARTIN v. HUNTER’S LESSEE. 


The heated agitation of the time, the vio- | 


lent opposition, and even open rebellion, 


* Professor Hampton L. Carson, of the Law School of 
the University of Pennsylvania. 


which the work gi the Court aroused, cannot 
be put in cold and formal propositions or 
stated in a syllabus. For instance, in the 
case before mentioned of Martin v. Hunter’s 
Lessee, a mandate had issued from the 
United States Supreme Court requiring the 
Court of Appeals of Virginia to carry a judg- 
ment of the Federal Court into effect. Vir- 
ginia was Marshall’s native State, where he 
was personally much beloved, but its highest 
court took a rebellious tone at being thus 
ordered to carry out a mandate of the Fed- 
eral Court. “The Court is unanimously of 
opinion,” gravely wrote the Virginia Court, 
“that the appellate power of the Supreme 
Court of the United States does not extend 
to this Court under a sound construction of 
the Constitution of the United States; that so 
much of the twenty-fifth section of the act 
of Congress to establish judicial courts of 
the United States as extends the appellate 
jurisdiction of the Supreme Court to this 
Court is not in pursuance of the Constitution 
of the Wnited States; that the writ of error 
in this cause was improvidently allowed un- 
der the authority of that act; that the pro- 
ceedings thereon in the Supreme Court were 
coram non judice in relation to this Court, 
and that obedience to its mandate be declined 
by the Court.” Martin then took a further 
writ of error to review this later defiant judg- 
ment, and the Supreme Court then reviewed 
the whole law of Federal jurisdiction in ap- 
peals from and writs of error to State courts 
in an opinion as clear and unanswerable as 
was perhaps ever rendered by any Court. 
The opinion was handed down by Story, but 
no one who reads it, and who knows the terse 
and simple style and cogent logic of John 
Marshall, will ever doubt that Marshall 
wrote every sentence of the opinion. Henry 
Adams says in his history that it was a great 
triumph of Marshall to thus induce Story, 
| who had been appointed by Madison as a 
Republican, to render this conclusive and far- 
| reaching opinion confirmatory of Federal 
| jurisdiction." 
* Honorable Isaac N. Phillips. 
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DARTMOUTH COLLEGE v. WOODWARD. . 
Of all Marshall’s decisions the one most 


frequently doubted in this State (New Hamp- | 


shire) is that in the Dartmouth College case. 
No lawyer likes to be compelled to choose 
between the conflicting views of two such 
jurists as Richardson and Marshall. It seems 
presumptuous to differ irom either; still more 
so to differ from both. And yet I, for one, 


am inclined to say that both these great | 


Judges were wrong; that while each was 
right on some points, yet each was wrong on 
other points; that Richardson erred when he 
held that the amendatory statutes were not 
in violation of the Constitution of New 
Hampshire, and that Marshall erred when 
he held that these statutes were in violation 
of the Constitution of the United States. In 
other words, I incline to indorse the views 
on this subject expressed by Judge Doe in 
his opinion in Dow v. Northern R. R., 67 
N. H. 1, pp. 27-53. (Also printed, in sub- 
stance, in 6 Harvard Law Review, 161 and 
213, under the title “A New View of the 
Dartmouth College Case.”) Judge Doe 
thinks that the State had power to revoke 
the charter; but had not power to take con- 
trol of the corporate property. He believes 
that the State’s attempt to control the man- 
agement of the trust funds is in conflict with 


the provisions of the State Constitution rela- | 


tive to deprivation of property, immunities 
or privileges. So far as the State Constitu- 
tion is concerned, there appears to be no 
satisfactory answer to the powerful argu- 
ment of Mr. Mason, which is fully reported 
in the reprint of the Dartmouth College case 
in 65 N. H., 473-497. To avoid misappre- 
hension, it should be added that the only 
clause in the United States Constitution 
which was then under discussion is the pro- 
hibition against the passage of laws “impair- 
ing the obligation of contracts.” The case 
was decided long before the adoption of the 
Fourteenth Amendment. The reasoning of 
both Mr. Mason and Judge Doe clearly dem- 
onstrates that the New Hampshire statutes 


of 1816, if enacted to-day, would be in viola- 








tion of that amendment. And it should fur- 
ther be said that the reasoning in Marshall’s 
opinion tends irresistibly to the same conclu- 
sion. His opinion is very strong to the poiut 
that the Trustees of the college have.a locus 
standi in court to question the validity of the 
amendatory statutes, and also to the point 
that the amendments have the effect of to- 
tally changing the system of managing the 
corporate affairs, substituting the will of the 
State for the will of the donor. His error, 
if error there was, is in the assertion that the 
grant of a corporate charter involves a con- 
tract on the part of the State, within the 
meaning of the above quoted clause of the 
United States Constitution. 

That Marshall made occasional mistakes 
may be safely admitted without seriously de- 
tracting from his judicial reputation. After 
making all reasonable allowance for errors, 
the fact remains that these errors are very 
few in proportion to the whole number of 
his decisions. We doubt whether, in any de- 
partment of human effort, another modern 
instance can be found of one who had to 
travel over a new country, blazing his path 
through an hitherto unexplored forest, and 
yet lost his way so seldom or left behind him 


| so few erroneous guideposts to mislead pos- 


terity.? 
GIBBONS v. OGDEN. 


As a striking example of the extensive 
and beneficent influence and operation of 
Marshall’s constitutional decisions, I select 
what is known as the New York steamboat 
case (reported under the name of Gibbons v. 
Ogden, 9 Wheaton’s Reports, 1). This was 
decided in 1824. It is the first case that con- 


| strued, in any important particular, the com- 


merce clause of the Constitution. It is a well- 
known historical fact that the most efficient 
cause of the formation of the Union which 
resulted from the Constitution of the United 
States was the selfish and conflicting regula- 
tions of the different States in respect of 
commerce, each trying to secure an advan- 


1 Professor Smith. 
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tage over the others, there being no power 
under the Articles of Confederation to regu- 
late or control this great and essential sub- 
ject. This experience led to a provision in 
the Constitution (Article I., Sec. 8, Par. 3) 
in these words: “The Congress shall have 
power ... to regulate commerce with for- 
eign nations and among the several States.” 
This truly vital power, as respects foreign 
and domestic commerce, is contained in 
eleven words —“to regulate commerce with 
joreign nations and among the several 
States.” There is no attempt to define what is 
“commerce,” or what is meant by “regula- 
tion.” The case involved the respective pow- 
ers of Congress and the States over com- 
merce. 

The circumstances out of which that case 
arose and under which the decision of Mar- 
shall was made, are extremely interesting. 
There were enacted by the State of New 
York five different statutes between the years 
1798 and 18i1, granting or confirming to 
Livingston and Fulton, or one of them, the 
exclusive right, of using steamboats upon all 
the navigable rivers, bays and waters within 
the limits and jurisdiction of the State of 
New York for a specified term of years. 
One provision was that for each additional 
boat which could be propelled by steam with 
or against the current of the Hudson River, 
at not less than four miles an hour, they 
should be entitled to five years’ extension to 
their grant, not to exceed thirty years. If 
good for thirty years, the State could, of 
course, renew or extend it indefinitely. For 
the specified period the State granted a mo- 
nopoly, under pain of forfeiture of boats and 
vessels gwned by others which should violate 


| 
| 


the City of New York, holding that the ques- 
tion had, after an elaborate and profound dis- 
cussion, been decided in the previous case 
of Livingston v. Van Ingen. (9 Johnson’s 
Reports, 507, 1812.) At the January term, 
1820, the highest court of the State unani- 


| mously affirmed Chancellor Kent’s order, 


holding the exclusive monopoly in the grants 


| made by the Legislature of New York to be 
| valid, and that its Court of Chancery had the 
| power to restrain citizens of another State 


| 
| 





the exclusive right granted to Livingston | 
| the first time, the meaning of the word “com- 


and Fulton, These acts recited that the in- 
ducement to the grant was to encourage the 
grantee to engage in the uncertainty and 
hazard of making expensive experiments in 
improving steam navigation. . . 

Chancellor Kent enjoined the defendant 
Ogden from running his two steamboats be- 
tween Elizabethtown, in New Jersey, and 


from navigating the waters of New York with 
vessels propelled by steam, although such 
vessels may have been duly enrolled and li- 
censed under the laws of the United States 
as coasting vessels. 

It was this last case that came by due pro- 


| cess of law before the Supreme Court of the 


United States. The cause was argued by 
counsel of the greatest eminence; Wirt and 
Webster against the constitutionality of the 
New York legislation; Emmett and Oak- 
ley in favor of it. That Court reversed the 
decree of the New York courts and held that 
the power of the general government to regu- 
late commerce extends to navigation in the 
waters throughout the entire Union, and 
does not stop at the external boundary of a 
State, and that the grants to Livingston and 
Fulton of an exclusive right to navigate all 
waters within. the jurisdiction of the State 


-of New York, by steamboats, was inoper- 


ative as against the laws of the United States 
regulating the coasting trade, and could not 
restrain vessels licensed under these laws 
from navigating waters within the jurisdic- 
tion of a State in the prosecution of such 
trade. 

The opinion of the Court was delivered 
by Chief Justice Marshall. He defined, for 


merce” as used in the Constitution. He said 


| it includes navigation. It includes trade and 


commerce. But he went further and said that 
it is intercourse itself. He defined also the 


| word “regulate” in a definition which it has 


been justly said can never be excelled in its 


| brevity, accuracy and comprehensiveness. 
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To “regulate” commerce, said Marshall, is to 
prescribe the rule by which commerce is to 


be governed; and he furthermore asserted 


the proposition, so extensive and beneficent 
in its future operation, that “wherever com- 
merce among the States goes, the judicial 
power of the United States goes to protect 
it from invasion by State Legislatures.? 
The same sound and liberal principle was 
applied by the Chief Justice as against the 
right of the States to tax foreign commerce, 
in the case of Brown against Maryland. 
Upon these decisions construing the Con- 
stitution rest the navigation and interstate 
commerce laws of the United States.’ 


WORCESTER v. GEORGIA. 

Marshall had devoted a third of a century 
to the duties of his high office when he came 
to Worcester v. Georgia, the last of his great 
opinions. 
tellectual powers, not failure, but fruition. 
We are not now to look upon the flickering 
of a feeble light which is about to be extin- 
guished, but upon the effulgence of a western 
sun, which, though it is soon to pass below 
the horizon, will continue the guidance of its 
light reflected. This is not entitled to be 
considered his greatest opinion, because 
others involved questions much more vitally 
affecting the nation. What was the nature 
of the case? He comprehended it in a sweep- 
ing sentence: “The legislative power of a 
State, the controlling power of the Consti- 
tution and laws of the United States, the 
rights, if they have any, and the political 
existence of a once-numerous and powerful 
people, the personal liberty of a citizen, are 


all involved in the subject now to be consid- | 


ered.” Juridical literature does not suggest 
another whose resources would have been 
adequate to the production of this opinion. 


It is the opinion of the philanthropist, the | 


champion of treaty obligations, the historian 


of the colonies and of the Revolution, the | 
master of the law among nations, and the | 


father of constitutional interpretation.” 


' Honorable John F. Dillon. 
2 Mr. Chief Justice Shauck. 








BANK OF UNITED STATES v. DANDRIDGE. 
THE THOMAS JEFFERSON, 

We, of the present generation, are not con- 
cerned to assert that Marshall was always 
right, or that he has spoken the last word 
on each and every subject which he dis- 
cussed. Probably his worst mistake, accord- 
ing to our modern notions, is to be found in 
his dissenting opinion in Bank of United 
States v. Dandridge, 12 Wheaton, 64, pp. 
91-94, 97, 108; where he contended that a 
corporation can act only by writing. He 
said, and said truly, that the impersonal 
entity (the “legal person”) has no voice (i. e., 
no mouth or tongue) with which to speak. 


| Hence he concluded that its will must be 
| communicated solely in writing. He over- 


looked the fact that the impersonal entity 
has no hand with which to write any more 


| than it has a tongue with which to speak. 
The years had brought to his in- | 


His view carried out to its logical conclusion, 
would debar corporations from transacting 
any business whatever. Indeed it would pre- 
vent the initial step of organizing the cor- 
poration.' 


Upon two important points in which de- 
cisions made in Chief Justice Marshall’s 
time have been since overruled, the later de- 
cisions are in accord with the opinions which 
he finally entertained. 

The Court, in 1809, in opinions delivered 
by him, decided that a corporation aggre- 
gate could not be a citizen; and could not 
litigate in the courts of the United States, 
unless in consequence of the character of its 
members, appearing by proper averments 
upon the record. In Louisville Railroad 
Company against Letson, in 1844. those de- 
cisions were overruled; and it appears by 
the opinion of the Court, as well as by a let- 
ter from Mr. Justice Story to Chancellor 
Kent of August 31, 1844, that Chief Justice 
Marshall had become satisfied that the early 
decisions were wrong. 

In the case of The Thomas Jefferson, in 
1825, it was decided by a unanimous opinion 


? Professor Smith. 
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of the Court, delivered by Mr. Justice Story, 
that the jurisdiction of the courts of admi- 
ralty of the United States was limited by the 
ebb and flow of the tide. But an article pub- 
lished in the “New York Review” for Octo- 
ber, 1838, by one who was evidently inti- 
mate with Chief Justice Marshall, tells us: 
“He said, (and he spoke of it as one of the 
most deliberate opinions of his life) at a 


comparatively late period, that he had al- | 


ways been of opinion that we in America 
had misapplied the principle upon which the 
admiralty jurisdiction depended —that in 
England the common expression was, that 
the admiralty jurisdiction extended only on 
tide waters, and as far as the tide ebbed 
and flowed; and this was a natural and rea- 
sonable exposition of the jurisdiction in 
England, where the rivers were very short 
and none of them navigable from the sea 
beyond the ebb and flow of the tide — that 
such a narrow interpretation was wholly in- 
applicable to the great rivers of America; 
that the true principle, upon which the ad- 
miralty jurisdiction in America depended, 
was to ascertain how far the river was navi- 
gable from the sea; and that consequently, in 
America, the admiralty jurisdiction extended 
upon our great rivers not only as far as the 
tide ebbed and flowed in them, but as far as 
they were navigable from the sea; as, for ex- 
ample, on the Mississippi and its branches, 
up to the falls of the Ohio. 


that our great lakes at the west were not to | 
be considered as mere inland lakes, but were | 


to be deemed inland navigable seas, and as 
such were subject, or ought to be subject, 
to the same jurisdiction.” He thus fore- 
shadowed the decision made in 1851 in the 
case of The Genesee Chief, by which the de- 
cision in The Thomas Jefferson was explic- 
itly overruled.’ 


MARSHALL AND THE CONSTITUTION. 


While it is essential to the completeness of 


is to his labors in exposition of the Constitu- 
tion that the mind irresistibly reverts in 
recognition of “the debt immense of endless 
gratitude” owed to him by his country... . 

As the Constitution was a written instru- 
ment, complete in itself, and containing an 
enumeration of the powers granted by the 
people to their government — a government 
supreme to the full extent of those powers — 
it was inevitable that the issues in that con- 
test (as indeed in so many others) should in- 


| volve constitutional interpretation, and that 


finally the judicial department should be 
called on to exercise its jurisdiction in the 
enforcement of the requirements of the fun- 
damental law. 

The President who took the oath of office 
administered by the Chief Justice, March 4, 
1801, in his inaugural included among the 
essential principles of our government “the 
support of the State governments in all their 
rights, as the most competent administra- 
tions for our domestic concerns and the 
surest bulwarks against anti-republican tend- 
encies;” and “the preservation of the General 
Government in its whole constitutional vigor, 
as the sheet anchor of our peace at home and 
safety abroad;” but it was reserved for the 
Chief Justice, as the organ of the court, to 


| define the powers and rights of each, in the 


exercise of a jurisdiction, which he regarded 


| as “indispensable to the preservation of the 


He also thought | 


| 


Union, and consequently of the independence 
and liberty of these States.” 

The people, in establishing their future 
government, had assigned to the different 
departments their respective powers, and 
prescribed certain limits not to be transcend- 
ed, and that those limits might not be mis- 
taken or disregarded, the fundamental law 
was written. And, as the Chief Justice ob- 


served, “ to what purpose are powers lim- 


| ited, and to what purpose is that limitation 


any picture of Marshall’s career that every | 


part of his life should be taken into view, it | 


Mr. Justice Gray. 


committed to writing, if these limits may, at 
any time, be passed by those intended to be 
restrained ?” 

The Constitution declared: “This Con- 
stitution, and the laws of the United States 
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which shall be made in pursuance thereof; 
and all treaties made, or which shall be made, 
under the authority of the United States, 
shall be the supreme law of the land;” and 
“the judicial power shall extend to all cases, 


in law or equity, arising under this Constitu- | 


tion, the laws of the United States, and 
treaties made, or which shall be made, under 
their authority.” 

The judicial power was, then, in a general 
sense, co-extensive with the legislative 
power, the executive power, and the treaty 
making power, and to the department created 
for its exercise was exclusively committed 
the ultimate construction of the Constitu- 
tion, although that power could not be in- 
voked save in litigated cases and could not 
act directly beyond the rights of the parties. 

And as a rule of construction was merely 
a question of law, it was to be, and it was, 
determined and applied according to law. 

The principles applicable to the construc- 
tion of written documents were thoroughly 
settled, and in themselves exceedingly sim- 
ple. Applying them to the Constitution, 
the Chief Justice declared that “the intention 
of the instrument must prevail; that this in- 
tention must be collected from its words; that 
its words are to be understood in that sense 
in which they are generally used by those 
for whom the instrument was intended; that 
its provisions are neither to be restricted into 
insignificance, nor extended to objects not 


comprehended in them, nor contemplated by | 


its framers;” that while it was not open to 
dispute that an “enlarged construction which 
would extend words beyond their natural 
and obvious import,” should not be indulged 
in, it was not proper, on the other hand, to 
adopt a narrow construction, “which would 
deny to the government those powers which 
the words of the grant, as usually understood, 
import, and which were consistent with the 
general views and objects of the instrument; 
that narrow construction, which would crip- 
ple the government, and render it unequal 
to the objects for which it is declared to be 
instituted, and to which the powers given, as 
fairly understood, render it competent.” 








These were apparently plain legal rules of 
construction, yet in their application is to be 
found the basis of the national fabric; the 
seed of the national growth; the vindication 
of a written form of Government, and, simple 
as they now appear to be, their successful 
application, then, required the highest judi- 
cial qualities. 

For we are to remember that there had 
been intense opposition to the adoption of 
the Constitution; that each of the Depart- 


| ments necessarily acted on its own judgment 
| as to the extent of its powers; and that the 


operation of the sovereignty of the nation on 
the powers of the States was the subject of 
heated partisan controversy. 

To hold the balance true between these 
jarring poles; to tread the straight and nar- 


| row path marked out by law, regardless of 
| political expediency and party politics on 
| the one hand, and of jealousies of the revising 
| power on the other; to reason out the gov- 
| erning principles in such manner as to leave 


the mind free to pursue its own course with- 


| out perplexity, and to commend the conclu- 


sions reached to the sober second thought; 


| these demanded that breadth of view; that 


power of generalization; that clearness of 
expression; that unerring discretion; that 
simplicity and strength of character; that in- 
domitable fortitude; which, combined in Mar- 


| shall, enabled him to disclose the working 
| lines of that great Republic, whose founda- 


tions the men of the Revolution laid in the 
principles of liberty and self-government, lift- 
ing up their hearts in the aspiration that they 


| might never be disturbed, and looking to that 
future when its lofty towers would rise “into 


the midst of sailing birds and silent air.” 
During these first years of constitutional 
development in the due administration of the 
law, it was inevitable that bitter antagonisms 
should be engendered, but their shafts fell 
harmless before that calm courage of convic- 
tion, which, perceiving no choice between 
dereliction of duty and subjection to obloquy, 
could exclaim with the Roman orator: 
“ Tamen hoc animo semper fui, ut invidiam 
virtute partam, gloriam, non invidiam, putarem.” 
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And so the great Chief Justice, reconciling 
“the jealousy of freedom with the independ- 
ence of the judiciary,” for a third of a century, 
pursued his stately way, establishing, in the 
accomplishment of the work given him to do, 
those sure and solid principles of govern- 
ment on which our constitutional system 
rests. 

The nation has entered into his labors, and 
may well bear witness, as it does to-day, to 
the immortality of the fame of this “sweet 
and virtuous soul,” whose powers were so 
admirable, and the results of their exercise 
of such transcendent consequence.’ 


The life of Marshall has been called the 
constitutional history of the country from 
1801 to 1835. He set and fixed in its proper 
place the keystone of the beautiful and sym- 
metrical arch of States which now spans a 
continent. He carried the Constitution 
through its experimental and formative 
stages, defined its enumerated powers, and 
clothed them with an authority and living 
force commensurate with their purpose. He 
“gradually unveiled” the Constitution, in the 
words of Bryce, until “it stood revealed in 
the harmonious perfection of the form its 
framers had designed.” From a national 
standpoint we are to-day what the Constitu- 
tion, as expounded by John Marshall, has 
made us. The supremacy and character of 
the national government we owe largely to 
him. Marshall was more than the inter- 
preter of the Constitution. He was the cre- 
ator of constitutional law as applied to a writ- 
ten Constitution, His luminous judgments 
determined whether the Constitution should 
stand or fall. They proved the Constitution 
created, in the words of Chief Justice Chase, 
“an indestructible union, composed of inde- 
structible States.” They demonstrated that 
a Federal Union, strong enough to perpetu- 
ate itself, and supreme within its delegated 
powers, was not a menace to the independ- 
ence of the States or to individual liberty, but 

* Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States. 





was the guardian and shield of both. They 
fixed the relative rights of the States and 
the Federal government under the Consti- 
tution, involving often the momentous ques- 
tion of sovereignty —- the fatal rock on which 
the Federal unions are broken into frag- 
ments, 
debate the question of sovereignty as a judi- 
cial question arising under the Constitution. 
The only right to dissolve the Union which 
remained with the States after these adjudi- 
cations was the right of revolution. They 
established the novel and striking feature of 
our political system that the construction and 
interpretation of the supreme law rests with 
the judiciary department. They vindicated 
the supremacy of the Constitution over all 
citizens and all States. They proved beyond 
question that the Constitution created a gov- 
ernment, a composite republic, a nation; not 
a league, a compact, or a mere confederacy. 
They undoubtedly preserved the Union in 
1861 when the attempt was made to settle 
constitutional questions by force of arms. 
Had not the judgments of the Supreme 
Court, during the thirty-four years Marshall 
was Chief Justice, judicially established the 
supremacy of the Constitution as opposed 
to the doctrine of State sovereignty, the Civil 
War would have been a war of conquest and 
the Federal tie forever severed. “The South- 
ern Confederacy, as the embodiment of po- 
litical ideas,” says Judge Phillips, “surren- 
dered not to Grant, not to Sherman, not to 
Thomas or to Sheridan, but to the statesman, 
the jurist and the sage— John Marshall.” 

The decisions of Marshall have taught us 
to worship the Conctitution. They have built 
up the national spirit. They have not led to 
the consolidation of the States, but to the 
consolidation of national sentiment. They 
are the foundation of the patriotism, affec- 
tion and pride which fills all our hearts as we 
look upon our country at the opening of a 
new century and contemplate with emotion 
the proud position she occupies among the 
nations of the earth. They have elevated our 
form of government in the eyes of the world, 


They settled beyond challenge or 





Folin Marshall. 


245 





ind disproved the judgment of mankind that 


i Federal Commonwealth is weak and un- | 


stable. They have shown that, in the hands 
f an intelligent people, such a political sys- 
tem may exist in a perfect form for centuries; 
that it may extend over a vast area, peopled 
by different races, and may realize, under 


such conditions, its high ideal of combining | 


the energy, patriotism and freedom of a small 
republic with the unity, security and power 
of a great empire. Speaking of Marshall’s 


decisions in an address before the American | 


Bar Association, Edward J. Phelps declared: 
“They passed by universal consent, and with- 
out any further criticism, into the funda- 
mental law of the land, axioms of the law, 
no more to be disputed. They have remained 
unchanged, unquestioned, unchallenged. 
They will stand as long as the Constitution 
stands. 
remain, to display to the world the principles 
upon which it rose, and by the disregard of 
which it fell.” 

Our national government was moulded 
and shaped by the master hand of John Mar- 
shall... . For thirty-four years Marshall’s 
decisions vindicated the necessity and value 
of the Constitution. They incorporated the 
national idea into the fundamental law; and 
they have been a most potent factor in the 
development and promotion of the intense 
national spirit which now pervades the coun- 
ee 
When we speak of the Supreme Court de- 
cisions on constitutional questions as those 


of Marshall we are doing no injustice to the | 
| McCulloch v. Maryland and Dartmouth Col- 


other members of the Court. His master 
mind directed and governed that tribunal on 
this subject. This was the verdict of his 
contemporaries. In dedicating his “Com- 
mentaries on the Constitution” to Marshall 
Judge Story wrote: “Other Judges have at- 
tained an elevated reputation by similar la- 
bors in a single department of jurisprudence, 
but in one department (it need scarcely be 
said that I allude to that of constitutional 
law) the common consent of your country- 
men has admitted you stand without a rival. 


And if that should perish they will | 
tions on nearly every important branch of 








Posterity will surely confirm by its deliber- 
ate award what the present age has approved 
as an act of undisputed justice.” 

Of the six decisions involving questions of 
constitutional law from the organization of 
the Court in 1790 to Marshall’s appointment 
in 1801, only two were of grave importance, 
From 1801 to 1835, covering the period Mar- 
shall was Chief Justice, sixty-two decisions 
on constitutional questions were given, in 
thirty-six of which the opinion of the Couit 
was written by him. Although this was 
his most important work, it comprises only 
a fraction of his judicial labors. In the thirty 
volumes of reports extending from the first 
of Cranch to and including the ninth of Pe- 
ters, there are eleven hundred and six cases 
in which opinions were filed, and five hun- 
dred and nineteen of these were delivered 
by Marshall. These opinions cover ques- 


jurisprudence. The case of Ogden v. Saun- 
ders was the only case raising a constitu- 
tional question where the majority of the 
Court differed from the Chief Justice. 

In the department of constitutional law the 
field was new. There were few precedents, 
because the construction and declaration of 


| the supreme law by a Court, under a written 
| Constitution, was unknown. Marshall’s only 


light was the inward light of reason. He 
had “no guides but the primal principles of 
truth and justice.” He does not cite a single 
decision on the great constitutional ques- 
tions determined in Marbury v. Madison, 
Cohens v. Virginia, Sturges v.Crowninshield, 


lege v. Woodward.' 


After the great Chief Justice took his seat 
on the Supreme Bench that tribunal ceased 
to speak in timid, doubtful or hesitating 
tones upon any of the great questions relat- 
ing to the powers of the general govern- 
ment which were discussed at the bar in 
quick succession during the early years of 
the last century after the anti-Federalists had 

t Judge Colt. 
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gained the ascendency. The Chief Justice 
usually formulated the opinions of the court 
on such subjects, speaking always ex 
cathedra, as one who had “sounded the 
depths and shallows of every argument,” and 
as one who, if not a member of the conven- 
tion that had framed the Constitution, was 
nevertheless familiar with the thoughts and 
purposes of the great statesmen who had con- 
ceived it. For clearness of vision, breadth of 
view and power of logic the decisions of 
Chief Justice Marshall relating to the Fed- 


eral Constitution have never been excelled | 
| Actuated by these beliefs and by these senti- 


and rarely, if ever, equaled. Under his mas- 
terful influence the Constitution of the 
United States grew for more than a genera- 
tion, along well-defined lines, into those fair 
proportions of symmetry and strength which 
the American people have long since learned 
to reverence and admire. 

No class of men understand so well as 
lawyers the extent to which legislative en- 
actments, whether organic or otherwise, are 
affected by judicial interpretation. Statutes 
may be developed by a liberal construction 
or emasculated by a narrow, strict and un- 
friendly interpretation. Bad laws usually 
lose a part of their power to do harm when 
they have undergone judicial scrutiny, and 


wise measures of legislation are frequently | 


amplified and improved by the well-directed 
efforts of the bar and bench. Of the Federal 
Constitution, as now understood, it may be 
said truthfully that it owes as much to the 
influence and genius of John Marshall as to 
the statesmanship of James Madison, who is 
supposed by some to have drafted it. 


statesman whose will had been most potent 
in framing the Constitution. He believed 
with them that “governments destitute of 
energy will ever produce anarchy;” that the 
new nation should be armed with power to 
levy and collect its own taxes and imposts, 
by its own officers; that it should be able to 
enforce its own laws by direct action on the 
individual; that it should have power to raise 
and maintain such military and naval forces 


| hand of a master. 


Mar- | 
shall was in thorough sympathy with those | 
| of the judicial branch of the government. 


as might be necessary to maintain peace at 
home and to prevent invasion from abroad; 
and that it should have sole authority to deal 


| with other countries and with all subjects of 


national and international concern. In short, 
Marshall was in full accord with that class of 
statesmen who aimed to secure for the new 
government a proper degree of respect, both 
at home and abroad, and who desired to place 
it on a plane of entire equality with the other 
civilized nations of the earth as respects its 
power to maintain its own existence and to 
discharge functions that are purely national. 


ments, Chief Justice Marshall read and in- 
terpreted the organic law with no disposition 
to stunt its growth or curb its influence or 
to confine legislation by the National Assem- 
bly within narrow boundaries. From pow- 
ers expressly conferred on the general gov- 
ernment he deduced others which he deemed 


| conducive to the public welfare, by liberal 
| inferences. And yet I think it may be said, 


without departing from the truth, that in the 


| whole course of his judicial career he never 


upheld the exercise of a power by the Fed- 
eral Government unless a warrant for its 
exercise could be found in a rational and 
fair interpretation of the provisions of the 
Federal Constitution.* 


John Marshall grasped the helni with the 
There was no chart to 
guide his course excepting his conception 
of the spirit of the Constitution. But that 
conception was based upon a belief in the 
sovereignty of the nation, and was elevated 
by a conviction of the power and dignity 


Within three years he had disposed of a con- 
tention, seriously made, that Congress was 
not bound by the Constitution, excepting 
as it might interpret for itself the terms of 
that instrument. He pronounced one of its 
statutes void; and thus asserted the suprem- 
acy of his Court over the legislative de- 

Honorable Amos M. Thayer, United States Circuit 
Judge. : 
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partment; a supremacy which has never since 


been challenged; and which it is difficult for | 
us now to conceive ever to have been chal- | 


lenged. Soon after he pronounced void an 
act of a State Legislature which was in vio- 
lation of the Constitution of the United 
States. Then men began to appreciate the 
fact that the Federal power was supreme, 
and that under the interpretation of John 
Marshall the Constitution did not provide 
a mere rope of sand for the States, but was 
the strong title which bound them together 
into a nation. 

From these sound beginnings he pro- 
ceeded with unfaltering steps literally build- 
ing up a nation upon the foundation of the 
Constitution. His views did not at first, 
nor even during his life, meet with universal 
acquiescence. 
generations of his judicial service he was the 
subject of bitter criticism, and more than 
once there was almost open revolt. He him- 
self at times became disheartened, and in a 
letter to his associate, Joseph Story, in 1832, 
he said: “I yield slowly and reluctantly to 
the conviction that our Constitution cannot 
last.” This was but three years before his 
death, and it may well be that his last hours 
were clouded with doubts of the future of 


his country. But he had builded more wisely 
| leaders, and having no purpose except to 
interpret the Constitution so as not to de- 


and surely than he knew. His interpreta- 
tion of the spirit of the Constitution, besides 
having the weight of authority, came event- 
ually to be accepted as well for the truth of 
its resistless logic. He was not merely a 
great and learned Judge. There have been 
others. His title to the eternal gratitude of 
his countrymen is found in the fact that he 


was the creator of constitutional govern- | 


ment, as we now understand that term. The 
result of his work is the grandeur of the 
imperial flag under which we live.’ 


The great problem before the Supreme 
Court during Marshall’s administration of 
the office of Chief Justice, was to declare 

* Honorable Hosea M. Knowlton, Attorney-General of 
Massachusetts. 


During the whole of the two | 


the meaning and the scope of the Constitu- 
tion, and so to interpret that instrument as 
not to cripple the powers conferred upon 
the government of the Union, and yet 
to recognize the just powers of the States 
in respect of all matters not committed by 
the people to the general government. 
Heated partisans at the outset charged that 
the court, under the guidance and domina- 
tion of Marshall, desired to destroy the pow- 
ers of the States and to enlarge the powers 
of the Union beyond anything ever contem- 
plated by the fathers. Marshall understood 
the motive of those attacks. He believed, 


| and so wrote to Mr. Justice Story, that there 
| was a deep design to convert the national 


government into a mere league of States, 
not emanating from the people. Said he: 
“The attack upon the judiciary is, in fact, 
an attack upon the Union. The judicial de- 
partment is well understood to be that 


| through which the government may be at- 


tacked most successfully, because it is with- 
out patronage, and, of course, without 
power. And it is equally well understood 
that every subtraction from its jurisdiction 
is a vital wound to the government itself. 
The attack upon it, therefore, is a masked 
battery aimed at the government itself.” 
But, unmoved by the clamor of political 


feat the objects for which the Union was 
ordained, the Court held steadily to the line 


| of duty, and in the great judgments of Mar- 


shall laid the foundations upon which our 
constitutional system rests. In one of those 
judgments he declared that “in America, the 
powers of sovereignty are divided between 
the government of the Union, and those of 
the States. They are each sovereign with 
respect to the objects committed to it, and 


| neither sovereign with respect to the objects 
' committed to the other.” 


He rejected the 
theory of construction that would have pros- 


' trated the: Union at the feet of the States. 


and equally the theory that would have taken 
no account of the rights which had been re- 








Fohn Marshall 


249 





erved to the States when the Union was 
established. None of his judgmenis relat- 
ing to the respective powers of the general 
and State governments have been overruled 
or materially modified. No one now doubts 
ihe wisdom displayed by him. 

Washington, more than any other man, 
saved our country from domination by a 
monarchical government which sought, by 
force, to take from our fathers the dearest 
rights of man. Lincoln, more than any other 
man, saved us from the perils of a divided 
country, and gave us a restored Union 
whose flag, wherever it may float, is loved 
by every true American, from whatever State 
he may come, and to whatever school of 
constitutional construction he may belong. 
3ut let us remember that Marshall, more 
than any other man, saved our Constitution 
from destruction by those who would have 
so minimized and fettered the powers of the 
National Government, while magnifying the 
powers of the States, as to have made the 
Union not worth preserving. 


for the law, and in our love for the Constitu- | 


tion and the Union which it ordained, let 
us take as our model the extraordinary man 
who this day one hundred years ago became 
the Chief Justice of the United States and 
began a judicial career unparalleled in the 
history of this or any other land. 
remember that if we will have the same pa- 
tience and gentleness that marked his life, 


the same love of right and justice that he dis- | 
played, and the same unfaltering purpose | 


that he manifested to maintain in all their 
integrity the institutions ordained by the 
people of the United States, we will be the 
better public servants and better citizens.? 


When Marshall took his seat on the Su- 
preme Bench he brought with him, not only 
his legal genius and training and his wide 
and various experience in politics and diplo- 
macy, but also certain fixed convictions. He 
was a man who formed opinions slowly, and 


‘Honorable John M. Harlan, Justice of the Supreme 
Court of the United States. 





In our respect | 


Let us | 





who did not indulge himself in a large col- 
lection of cardinal principles, But the opin- 
ions which he formed and the principles 
which he adopted, after much hard and silent 
thought, were immovable; and by them he 
steered, for they were as constant as the 
stars. He had one of those rare minds which 
never confound the passing with the eternal, 
or mix the accidental and trivial with the 
things vital and necessary. Hence the com- 
patibility between his absolute fixity of pur- 
pose in certain well ascertained directions, 
and his wise moderation and large tolerance 
as to all else. To these qualities was joined 
another even rarer, the power of knowing 
what the essential principle really was. In 
every controversy and in every argument, 
he went unerringly to the heart of the ques- 
tion, for he had that mental quality which 
Dr. Holmes once compared to the instinct 
of the tiger for the jugular vein. As he had 


| plucked out the heart of a law case or of a 
| debate in Congress, so he seized on the 


question which over-rode all others in the 
politics of the United States, and upon which 
all else turned. 

That vital question was whether the 
United States should be a nation, or a con- 
federacy of jarring and petty republics, des- 
tined to strife, disintegration and decay. . 

These decisions are more than a monu- 
ment of legal reasoning; they embody a 


| masterly exposition of the Constitution; 


they embody also the well-considered policy 
of a great statesman. They are the work of 
a man who saw that the future of the United 
States hinged on the one question, whether 
the national should prevail over the sepa- 


| ratist principle; whether the nation was to 
| be predominant over the State; whether, in- 


deed, there was to be a nation at all. 
Through all the issues which rose and fell 
during these thirty-five years, through all 
the excitement of the passing day, through 
Louisiana acquisitions and relations with 


France and England, through embargoes 
| and war and Missouri compromises and all 


the bitter, absorbing passions which they 
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aroused, the Chief Justice in his court 
went steadily forward dealing with that 
one underlying question, beside which 
all others were insignificant. Slowly, 
but surely, he did his work. He made 
men understand that a tribunal ex- 
isted before which States could be forced 
to plead, by which State laws could be an- 
nulled and which was created by the Consti- 
tution. He took the dry clauses of that Con- 
stitution and breathed into them the breath 
of life. Knowing well the instinct of human 
nature to magnify its own possessions, an 
instinct more potent than party feeling, he 
had pointed out and developed for Presi- 
dents and Congresses the powers given them 
by the Constitution, from which they de- 
rived their own existence. 


ist or Democratic, they would be certain, as 
they were human, to use sooner or later the 
powers thus disclosed to them. 

That which Hamilton, in the bitterness of 
defeat, had called “a frail and worthless fab- 
ric,” Marshall converted into a mighty in- 
strument of government. 


flicting States, Marshall, continuing the 
work of Washington and Hamilton, trans- 
formed into a charter of national life. 
his life closed, his work was done —a na- 
tion had been made. Before he died, he 
heard this great fact declared with unrivalled 
eloquence by Webster. It was reserved to 
another generation to put Marshall’s work 


to the last and awful test of war, and to be- | 


hold it come forth from that dark ordeal tri- 
umphant and supreme. John Marshall 
stands in history as one of that small group 
of men who have founded States. He was a 
nation-maker, a State-builder. His monu- 
ment is in the history of the United States 
and his name is written upon the Constitu- 
tion of his country.’ 


The thoughtful student of his speeches, 


* Honorable Henry Cabot Lodge, United States Senator 
from Massachusetts. 





Whether these | 
Presidents and Congresses were Federal- | 





The Constitution, | 
which began as an agreement between con- | 
| of creative wisdom at work. 


When | 





addresses and judicial opinions can but per- 
ceive that he saw deeper into the heart of 2 
question and with a clearer vision than an 
of his contemporaries. 

With this power of insight and logicai 
analysis he possessed the rarer faculty which 
belongs to the creator — the builder of insti- 


| tutions. 


The post-revolutionary period abounds 
with men of high intellectual and moral at- 
tainments— men of learning, genius, elo- 
quence and courage. 

At no time in our history, and perhaps 
never in the history of the world, did any 
nation possess at one time so great a number 
of men illustrious for public virtues and con- 
spicuous as leaders of public opinion. 


“A glorious company 
The flower of men to serve 
As models for the mighty world 
And be the fair beginning 
Of a time.” 


But in this group of gifted and illustrious 
men there were a few who, in addition to 
the gifts of the others, possessed to an un- 
usual degree the constructive faculty — that 
It is the rarest 
of rare gifts. When we find it in combina- 
tion with character, eloquence, courage, 
learning and ardor, we have before us a file 
leader in human progress. It is the highest 
gift of the gods. 


“To the souls of fire 
I, Pallas Athena, 
Give more fire, and to those 
Who are manful 
A might more than man’s.” 


In Washington, Madison, Jefferson, Ham- 
ilton and Marshall we have a group of 
mighty men who, in constructive faculties, 
far outshone all of their contemporaries. 
Those were the real architects of this great 
and complex government, the real founders 
of a republic preserving liberty through law." 

1 Honorable Horace H. Lurton, United States Circuit 
Judge. 
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Having established his jurisdiction [by 
Cohens v. Virginia and the cases leading up 
to it] it remained for the Chief Justice to de- 
fine judicially the powers and develop the 
resources and hidden treasures of the Con- 
stitution, demonstrate its capacities and 
adapt them to new relations of social life. 
He considered many of the most important 
powers of Congress; he established and sus- 
tained the supremacy of the United States; 
their right as a creditor to priority of pay- 
ment; their right to institute and protect an 
incorporated bank; to lay a general and in- 
definite embargo; to levy taxes; to pre-empt 
Indian lands; to control the State militia; 
to promote internal improvements; to regu- 
late commerce with foreign nations, and 
among the States; to establish a uniform rule 
of naturalization, and uniform laws on the 
subject of bankruptcy. He dealt with a mass 
of implied powers incidental to the express 
powers of Congress; gave life to the 
clause which authorized the employment of 
necessary and proper instruments; enforced 
the constitutional restrictions upon the 
powers of the States; struck down preten- 
tious efforts to emit bills of credit, to pass 
ex post facto laws; to control or impede the 
exercise of Federal powers, to impair the ob- 
ligations of contracts, to tax national agen- 
cies, to exercise power over ceded territory, 
to cripple commerce and to defy the lawful 
decrees of the Federal Courts. He upheld 
the paramount obligations of treaties, de- 
fined the law of treason, developed the ad- 
miralty and maritime jurisdiction, illustrated 
the law of prize, extended the application of 
the principles of commercial law, and placed 
the law of trusts and charities upon a stable 
basis. He protected the States in the exer- 
cise of their lawful powers, in their exclusive 
right to interpret their own Constitutions 
and local laws, in their freedom from mo- 
lestation under the Fifth and Eleventh 
Amendments, in their right to levy taxes 
upon the creatures of their own sovereignty. 
In United States v. Judge Peters, in the 
Trial of Aaron Burr, in Fletcher v. Peck, in 


| 





the case of the Nereide, in McCulloch v, 
Maryland, in Dartmouth College v. Wood- 
ward, in Sturges v. Crowninshield, in Os- 
born v. Bank of the United States, in Gib- 
bons v. Ogden, in Wilson v. Blackbird 
Creek Marsh Co., in Brown v. Maryland, in 
Craig v. Missouri, in Barron v. The Mayor 
of Baltimore, in Ogden v. Saunders, and in 
Worcester v. Georgia, we recognize a mag- 
nificent range of adjudications which bear to 
our constitutional jurisprudence the relative 
strength and majesty of the Rocky Moun- 
tains to our physical geography.* 


Of all the persons, besides Washington, 
who were prominent anywhere in the years 
from 1789 to 1861, there are three who stand 
out pre-eminent as promoters of the strength 
and durability of the national government. 
They are Hamilton, Webster and Marshall. 
I would not detract one iota from the praise 
due to Hamilton’s constructive and far-see- 
ing statesmanship. Nor would I belittle the 
stately eloquence and powerful logic of Web- 
ster’s ariti-nullification speeches. But I be- 
lieve that the unity of the nation, in other 
words, “American nationality,” was advanced 
more by the decisions of Marshall than by 
the combined efforts of Hamilton and Web- 
ster. Had it not been for Marshall’s work, 
the Union could hardly have withstood the 
strain of the civil war. , 

His guiding principles of constitutional in- 
terpretation may be summed up in two famil- 
iar legal maxims. He proposed to construe 
the instrument, wt res magis valeat quam 
pereat. And he proposed, in construing the 
words, to take into account the subject-mat- 
ter of the instrument. He believed that, in 
order to ascertain the meaning of a writing, 
we must look not only at the words, but also 
look at the object of such words relating to 
such a matter. The question is not what might 
these words signify, if used in some other 
connection, but rather — what is the inten- 
tion which these words express when used in 
such an instrument for such a purpose. 


1 Professor Carson. 
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As to the nature of the instrument he was 
not misled by false analogies. He knew that 
the so-called “rules” of construction applica- 
ble to contracts between individuals, to wills, 
or even to ordinary legislative enactments, 


were not necessarily and always applicable 


to a Constitution, an instrument sui generis. 
“We must never forget,” he once said, “that 
it is a Constitution that we are expounding.” 
(4 Wheaton, 607.) “This provision is made in 
a Constitution intended to endure for ages 
to come, and consequently to be adapted to 
the various crises of human affairs.” (4 
Wheaton, 415.) And on another occasion he 
said: “A Constitution is framed for ages to 
come and is designed to approach immor- 
tality as nearly as human institutions can ap- 
proach it.” (6 Wheaton, 387.) 

He realized the distinction between a Con- 
stitution and a code of laws. He believed 
that the Constitution was not intended to 
contain “an accurate detail of all the sub- 
divisions of which its great powers will ad- 
mit,” or of “all the means by which they may 
be carried into execution.” In his view the 
very nature of the instrument required (and 
its framers so intended) “that only its great 
outlines should be marked, its important ob- 
jects designated, and the minor ingredients 
which compose those objects be deduced 
from the nature of the objects themselves.” 
Hence he derived the doctrine that Congress 
has implied power to enact appropriate legis- 
lation to carry out the objects aimed at by the 
Constitution. “Let the end be legitimate, let 
it be within the scope of the Constitution, and 
all means which are appropriate, which aré 
plainly adapted to that end, which are not 
prohibited, but consist with the letter and 
spirit of the Constitution, are constitutional.” 
(4 Wheaton, 421.) 

Again, unlike some modern Judges, Mar- 
shall did not refuse to declare a statute un- 
constitutional merely because the Constitu- 
tion did not contain, in express words, a spe- 
cific prohibition of the particular legislation 
in question In the great case of McCulloch 
v. Maryland, in sustaining the claim of the 





| that was then needed. 





United States Bank that it was exempt fron 
the power of a State to tax its operations, he 
said: “There is no express provision for the 


| case; but the claim has been sustained on a 


principle which so entirely pervades the Con- 
stitution, is so intermixed with the materials 
which compose it, so interwoven with its 
web, or blended with its texture, as to be in- 
capable of being separated from it without 
rending it into shreds.” (4 Wheaton, 426.)! 


It is no extravagance, it is but the itera- 
tion of a plain fact to say that of all then liy- 
ing men John Marshall was best fitted to be 
Chief Justice of the United States. It was 
not the profound and astute common lawyer 
Rather it was the 
combination of jurist and statesman who 
loved his country, and his whole country, 
and whose mind was limited by no State 


lines. Who would love his country more 


than he who fought for its independence, 
than he who early declared that America was 
| his country, and who could love the Consti- 


| tution more than he who had exerted his 
| every effort to bring it into operation and 


who had since nursed it as a tender child, 
and who so well fitted to correctly interpret 
that Constitution as he who in its defense 
had been forced to scrutinize the meaning 
of its every word and line. All these condi- 


| tions were happily blended in John Marshall. 


But Providence had not there stopped his 


equipment. Its greatest gift to the man was 


| his unanswerable logic and the power that 


his pure, earnest, candid life gave him over 
men with whom he was called upon to daily 


associate. Most fortunate is it for us, most 


| fortunate for this land that John Marshall 
| was thus gifted. Judges are but men. They 


go upon the Bench carrying with them their 
existing political principles and political bias. 
Nearly all great constitutional questions 
have a direct political bearing. In their solu- 


_ tion the Judges carry with them their polliti- 


cal principles, and are always inclined to 
that construction that conforms to their po- 


? Professor Smith. 
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litical views. This is no reflection upon their 
integrity. It simply shows the sincerity of 
their convictions. We have more than once 
in our day seen our honored Federal Su- 
preme Court divide practically, and some- 
times exactly, upon party lines. Now it so 
happened that during nearly all the thirty- 
five years that John Marshall was Chief Jus- 
tice a majority of the Court were opposed 
to him politically. Yet we find very few cases 
where the Court divided, and no great con- 
stitutional questions when John Marshall 
spoke for the minority. So strong were his 
arguments, so keen his logic, so great his 
influence that we find Judges of opposite po- 
litical faith joining with him in his broad, 
strong, comprehensive views of the. Consti- 
tution. It is certain that had he possessed 
average powers only he would have spent 
most of his time in writing dissenting opin- 
ions, while the opinions of the Court would 
have established rules of construction for 
our great charter that no patriot dares now 
contemplate. It was the conviction of John 
Marshall that the Constitution made and 
was intended to make this country a nation 
complete and strong in all its parts, an in- 
divisible nation capable of protecting itself 
from within and from without. To his mind 
no construction of the Constitution was per- 
missible that would conflict with its great 
purpose. He carried his associates with him. 
His rules of construction brought out the 
force and beauty of the Constitution, the 
power and cohesiveness of the nation it cre- 
ated. 

It has often been noted and commented 
upon by lawyers that in his leading opinions 
upon constitutional questions John Marshall 
quoted but few authorities. He might have 
accounted for this by saying that written 
constitutions had not thus far in the world’s 
history been brought to the Bar of an inde- 
pendent, untrammeled judiciary for construc- 
tion. But that, I conceive, was not the true 
explanation of the fact. His associates fre- 
quently cited authorities which they deemed 


cognate. But John Marshall conceived that 





in a matter of such direct interest to every 
citizen of this Republic as the construction 
of their own new and untried charter, the 
people ought not to be required to ac- 
cept the doctrines of some foreign court, 
but that the grounds and reasons for the 
Constitution ought to be stated in language 
so clear, and based upon logic so unanswer- 
able that the construction could neither be 
rejected nor questioned. To that end he bent 
all his great powers, and the constitutional 
opinions written by him stand to-day for per- 
spicuity and conclusiveness without peers 
in the law volumes of the world. Slowly, as 
case after case was brought before the high 
tribunal over which he presided, he unfolded 
his views and brought out the beauty, the 
flexibility and the capability of the Constitu- 
tion. It was a fundamental principle with 
him that the United States was a govern- 
ment with certain expressly granted powers 
and with certain necessarily implied powers. 
That is to say, when he found express power 
given to do a certain thing he reasoned that 
it must have been the intention of the Consti- 
tution framers to grant power to do all those 
things incidental and necessary to the exer- 
cise of the power expressly granted. From 
that reasoning grew the doctrine of implied 
powers —a doctrine long combatted — but 
now universally conceded and a doctrine 
which really gave the Federal government 
greater strength by reason of its implied 
powers than by reason of powers granted in 
terms.* 


Marshall’s rare talents found their greatest 
opportunity for exercise and triumph in the 
exposition and application of the Federal 
Constitution. That instrument, recently 
born of new conditions and for new rela- 
tions, was in many vital particulars unlike 
any other that had ever been written. “The 
creation of a national government, by the 
terms of a written paper, was, as yet, a bold 
novelty, a brilliant but perilous experiment, 

‘Honorable J. M. Bartholemew, Chief Justice of the 
Supreme Court of North Dakota. 
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made alarmingly complex by the establish- 
ment of collateral semi-sovereignties in the 
shape of the thirteen States.”— (Magruder.) 

The construction of that paper was con- 
cededly the paramount responsibility of the 
Court. It presented some of the most mo- 
mentous questions that ever came before a 
human tribunal; and, for their wise solution, 
it was the marvelous powers of Chief Justice 
Marshall on which his associates mainly re- 
lied. By their choice he prepared and deliv- 
ered ‘the vast majority of the Court’s 
opinions on constitutional questions. His 


insight was so keen, his reasoning so cogent, | 


his argument so persuasive, his illustration 
so clear, and his conclusion so irresistible 
that there were but few dissents from his 
matured views, and fewer instances in which 
he, from inability to convince the other 
Judges, himself had occasion to dissent. 
Though largely so, his deliverances, how- 
ever, were, of course, not altogether the 
product of his own wonderful mind. He 


could but have been materially aided by con- 
ference with the other distinguished mem- | 
bers of the Court, and by the arguments of | 


one of the ablest Bars that ever practiced 
before any tribunal. 


There are two things which I want to 
say about Justice Marshall’s judicial career, 
and neither has the merit of novelty. After 
studying his opinions and before reading 
either his biographies or any essays upon 
his character, every student from 1801 to 
the present moment has been struck by the 
singular simplicity and clearness of state- 
ment and by the naturalness of the argu- 
ment of the great Chief Justice. As the stu- 
dent advances from sentence to sentence, he 
says to himself, of course that proposition is 
true and is self-evident. I could have thought 
it and could have said it, until when he has 
finished and has taken in the massive force 
and power of the linked and completed argu- 
ment, he says, this is, as. an exhibition of 
mental strength, incomparable. 


* Honorable W. C. Caldwell, Justice of the Supreme 
Court of Tennessee. 








The second thing is Judge Marshall’s in- 
sight into the nature of our dual system of 
government, and his foresight of the dangers 
from lax theories in regard to the supremacy 
of the Federal government in its own realm. 
One of his successors on the bench, Judge 
Daniel, also from Virginia, who, as Justice 
Brown has told us, wrote eighty-four opin- 
ions and dissented one hundred and eleven 
times during his nineteen years of judicial 
life, generally spoke of the communities now 
constituting the States of this Confederacy 
and described the Federal Government as a 
creature or agent of the States. In the mind 
of Judge Marshall, who, some one, I think, 
has said was a priceless legacy of the dying 
Federalist party to the country, and who un- 
derstood, appreciated and abhorred the idea 
of a Confederacy, these theories of the Judge 
Daniel class condemned the country to per- 
petual weakness and impotence. The pres- 
ent working, efficient capacity of the Consti- 
tution, the strength of the power and dignity 
which the Federal government now possesses 
are due to Marshall’s wisdom and foresight. 
If a man of narrow theories or of weak cour- 
age had been Chief Justice when Cohens v. 
Virginia was decided this country would 
have been a petty third rate power with not 
much more vigor and capability of expansion 
than it had under the articles of confedera- 
tion. . . 

John Marshall, plain of speech and modest 
in manner, wrote, for all time, upon a half 
dozen quires of foolscap paper, the principles 
which made us a nation, with the right, either 
by the civil or military arm, to enforce the 
universal execution of its powers, and to 
exact non-interference with its property or 
its authority." 


Determining the boundaries and establish- 
ing the vital and fundamental principles of 
our Constitution, was Marshall’s distinctive 
work. On this his fame chiefly rests. Before 
Agamemnon there were many heroes. There 
are in English and American jurisprudence 

* Judge Shipman. 
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many great Judges. Aside from Marshall’s 
services as the main creator of the Federal 
constitutional law there are English and 
American Judges, not a few, who have as 
wide or a wider fame than Marshall. I may 
mention among his contemporaries in this 
country, Story, Shaw and Kent. 

Unlike Kent, Marshall does not owe the 
eminence and renown which inspire the pub- 
lic honors of this day, to services in the field 
of general jurisprudence, although these were 
great, but to his judicial work as the first 
and greatest expounder of the principles of 
the Federal Constitution. It has not been 
easy for me to find any single term which 
precisely and fully describes the labors of 
Marshall in this respect. He was, indeed, an 
expounder of the Constitution. But he was 
much more than a mere expounder. Mr. 
Webster in his day was called, and not un- 
justly, the great expounder of the Constitu- 
tion. 

In our jurisprudence as Marshall left it our 
Constitution means what the judicial depart- 
ment holds that it means. Marshall, in the 
course of his long service as Chief Justice, 
construed and expounded for the first time, 
nearly all the leading provisions of the Con- 
stitution, and in this he performed an original 
work of the most transcendent importance, 
and one which it is the universal conviction 
no one else could have performed as well. 
But the work after all was that of a Judge 
and not that of a statesman, since he was 
confined to the written text of the Constitu- 
tion. It was this supreme work of Marshall 
that carried our Constitution successfully 
through its early and perilous stages and set- 
tled it on its present firm and immovable 
foundations. 

Marshall had the good fortune, common 
to other Judges, “to connect his reputation 
with the honor and interests of a perpetual 
body of men.” But in addition he had the 
golden opportunity, which he promptly took 
by the hand, the singular, the solitary felicity, 
of connecting his name and fame imperisha- 


bly with the origin, development and estab- | 


lishment of constitutional law and liberty in 
the great American Republic. He is, there- 
fore, entitled to be regarded as something 
more than a mere commentator. He is, more 
than any other man, entitled to be called the 
creator of our Federal constitutional law and 
jurisprudence." 


These judgments and these opinions are 
now a part of the Constitution itself, and 
without them it would have been incomplete. 
They construed as many powers out of the 
Constitution as were unquestionably enu- 
merated in it. They are pellucid as the 
mountain stream, yet have the force of the 
torrent. They contain the fountain and 
termination of juridical construction; at once 
its picture alphabet and completed language. 
Their topics being patriotic make their style 
lofty and pure. They contain more logic 
than images or illustrations. They abound 
in plain statements, rather than luxuriant 
amplifications. They put a gleam under every 
fact and cast a sunbeam upon every deduc- 
tion, and thus made them so clear that time, 
criticism and comparison have not robbed 
them of a ray. The strain of legal disserta- 
tion is relieved by their Socratic method of 
reasoning. They took the inarticulate cry 
and the oppressed desire of the people for 
legal definitions of their rights and gave 
expression to one and action to the other, 
and sounded the weal and worth of civil lib- 
erty in strains as noble as can be found in 
poetry. They suggested, as I believe, to 
Webster his ideas of the “closeness,” “com- 
pactness” and “‘inseparability” of the Union, 
and to Lincoln, “the people,” “the whole of 
the people,” and “all of the people.” And 
all in all, considering their character, the 
time at and the circumstances under which 
they were formed and delivered; their plan, 
purpose and effect; they constitute the great- 
est and grandest judicature the world ever 
produced, and will endure as long as the ele- 





| ments of the stars.? 


* Honorable John F. Dillon. 
? Honorable John N. Baldwin, of Council Bluffs, Iowa. 
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During the thirty-five years that he filled 
the position of Chief Justice almost every im- 
portant question which could arise upon the 
construction of the Constitution was not 
only decided, but the decisions were based 
upon such sound reasoning that they have 
never been attacked. Some of the most im- 
portant of these questions may be referred 
to. Among them were the power to regulate 
commerce between the States, and the power 
of the States over foreign commerce; how 
far the prohibition to the States of emitting 
bills of credit extended; the nature and obli- 
gation of contracts, and how far the States 
might affect them; the power in the States 


| by others so as to make a perfect and uni- 
form system. His principles of construction 
| are admirably and concisely stated by himself 
in a leading case: “To say that the intention 
of the instrument must prevail; that this in- 
tention must be collected from its words: 
that its words are to be understood in the 


| sense in which they are generally used by 
| those for whom the instrument was intended: 


that its provisions are neither to be restricted 
into insignificance, nor extended to objects 

| not comprehended in them nor contemplated 
by its framers, is to repeat what has been 
already said more at large, and is all that can 
be necessary.” * 


to tax creations of the Federal government; | 


the power of the States over Federal officers; 
the power of the Supreme Court to revise 
the laws of the States, or the judgments of 
the State Courts; and very many others. In 
all of these it must be remembered that then 
there were no precedents, no rules of de- 
cision to follow. They must all be reasoned 
out by the powers of the mind alone, and in 
the ability to do this Marshall was pre-emi- 
nent; in my opinion, above any other Judge 
who ever lived. 
called the Mansfield of America, but I be- 
lieve that even Lord Mansfield, the most dis- 
tinguished of English Judges, if placed in 
Marshall’s position, could not have filled it 
so well. There may have been other men 
who could have done what Marshall did; it 
is enough for us to say that no one else 
ever did. 
that the whole people of the country, in- 
tended by the Constitution to form a gov- 
ernment of the whole country which would 
be supreme in the powers given to it, and in 
the authority to enforce them; which would 
represent the people of a nation, be account- 
able to them alone, and represent their sov- 
ereignty; and it was no more to be unduly 


limited in the exercise of its proper powers | 


than to be unduly extended beyond them. 
With this foundation principle in his mind 
he studied the instrument as a whole, not in 
isolated parts, interpreting each provision 


He has sometimes been | 
| ous, in this presence to discuss or even to 





He fully and thoroughly believed | 
| part of the Union he succeeded in establish- 


In fixing the credit due to Marshall’s judi- 
cial career it is not necessary to belittle the 

| wisdom and foresight of the men who wrote 
the Constitution. No structure can be 
stronger than its foundation. John Marshall 
could never have raised the Supreme Court 
from the weakness in which he found it to 


| the power and majesty in which he left it 


if the Constitution had not afforded him an 
adequate field for the fullest exercise of his 
constructive genius. It would be superflu- 


mention the long series of decisions through 
which he labored with signal success to make 
the promises of freedom embraced in the 
Constitution actual possessions of the Amer- 
ican people. It is enough to say that during 


| his judicial service of thirty-four years in 


deciding many controversies arising in every 


ing four great principles which underlie our 
whole constitutional system and which con- 
stitute its main support: 


First—The supremacy of the national 


| government over the States and all their in- 


habitants. 
Second.—The supremacy of the Constitu- 
tion over every department of government. 
Third.—The absolute freedom of trade 
and intercourse between al] the States. 
Fourth.—The inviolability of private con- 
| tracts. 


! Honorable Charles E. Perkins. 
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It is true that these principles are now re- 


| 


| should say that on the solid foundation of 


garded as axioms of civilized society too ob- | 


vious to be questioned in a nation capable 
of constitutional government, but the uni- 
versal respect in which they are held is en- 
tirely due to the vigilance, resolution and 


ability with which Marshall asserted and vin- | 


dicated them. If no attempt to violate them 
had ever been made by the States or by Con- 
gress no occasion would have arisen for the 
decisions which vindicate them so clearly that 
no respectable authority can now be found 
to challenge them. It is true that the distin- 
guished Chairman of this banquet claims for 
another Judge priority in asserting the su- 
premacy of the Constitution over Congress 
and the executive, and he supports the 
claim by reading from Judge Paterson’s 


charge to a jury delivered long before Mar- | 


shall assumed the ermine. It is equally true 
that at a still earlier period — in 1788 — Al- 
exander Hamilton devoted a number of the 
Federalist —I think it was the seventy- 
eighth — to proving that it was the right and 


duty of the judiciary to set aside.a law which 


contravened the Constitution. Indeed, I be- 
lieve the principle had been asserted in some 
of the colonies before the Revolution. But 
there is nothing new under the sun. Mar- 
shall did not discover or establish any new 
principle of liberty, nor did this Constitution 
embrace one, but Marshall did devise means 
of making declarations of ancient principles 
effective for the protection of the citizen. 
Man can no more invent a new principle than 
he can invent a new force. The limit of hu- 
man ingenuity is exhausted when new de- 
vices are found for utilizing forces which are 
external. The force which moves the steam 
engine existed since the beginning of the 
world, but it was not till Watts devised an 
effective machine that it became available for 
the use of man. Liberty was always an as- 
spiration for man to cherish, but never till 
Marshall made this Constitution effective 
did liberty become a possession for man to 
enjoy. ; 

If I were to summarize Marshall’s service I 





the Constitution he erected the four great 
pillars of our governmental system — na- 
tional strength by establishing the sovereign- 
ty of the general government over the State, 
thus making it the most powerful nation in 
the world; justice by establishing the domin- 
ion of the Constitution over all the depart- 
ments of government; peace by establishing 
freedom of intercourse between all the States; 
prosperity by establishing the inviolability 
of private contracts. 

The decisions of Marshall’s successors, 
without disturbing these pillars, have 
strengthened them, and the stately fabric of 
government which they support." 


Marshall may not have been as deeply 
read in the literature of the law as some of 
his professonal brethren, or as some of his 
judicial associates; in statecraft he may have 
had his superiors; in constructive ability he 
was not the equal of Hamilton, and as a po- 
litical philosopher was inferior to Jefferson, 
but no man of his day, not even Madison, 
was more thoroughly imbued with the spirit 
of the Constitution or more familiarly ac- 
quainted with the causes that led to its form- 
ation, or with the ends and purposes it was 
intended to accomplish, or more capable of 
applying its provisions to the events that 
necessarily followed its adoption. 

The key of John Marshall’s character was 
that he was not “afraid of the face of man.” 
His sublime courage, his discriminating 
judgment, his judicial temperament, his 
directness and _ simplicity of statement, 
his irresistible and irrefutable logic, com- 
bined to prepare him for the position 
he ultimately reached in public estimation — 
the first and the greatest interpreter and ex- 
pounder of the Federal Constitution and of 
the checks and balances of the complex sys- 
tem of government resulting from its adop- 
tion. F 

Under the leadership of Marshall, the 
court rejected the dogma of strict construc- 

t Honorable W. Bourke Cockran, of New York. 
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tion, but did so without accepting or adopt- 
ing its counterpart. Alexander Hamilton 
defined the rules of legal interpretation to be 
the rules of common sense, adopted by the 
courts in the construction of laws. The de- 
liverances of the Chief Justice in Gibbons v. 
Ogden, Cohens v. Virginia and Osborn v. 
the Bank, afford striking examples of the 
application of common sense in the interpre- 
tation of the organic law. To say that “men 
whose intentions require no concealment 
generally employ the words which most di- 
rectly and aptly express the ideas they intend 
to convey,” and that the makers of the Con- 
stitution “must be understood to have em- 
ployed words in their natural sense, and have 
intended what they have said,” joins convic- 
tion with simplicity and appeals directly to 
the common sense of the layman, as well as 


the lawyer, and of the uncultured man as | 
Such rules do not con- | 


well as the scholar. 
flict in principle with Mr. Jefferson’s rule 


that, on every question of Constitutional | 
construction, we should carry ourselves back 


to the time when the Constitution was 
adopted, and recollect the spirit manifested 
in the debates, instead of trying what mean- 


ing may be squeezed out of the text or in- | 


vented against it and conform to the proba- 
ble one in which it was passed. Nor with his 


other rule, that “when an instrument admits | 
’ ' 


of two constructions the one safe, the other 
dangerous; the one precise, the other in- 
definite, I prefer that which is safe and pre- 
cise.” . ‘ 

The Chief Justice was a steadfast defender 
of the theory that the authority of the United 
States was derived from the people, but he 
did not agree with those who argued from 
this postulate that the grants were made by 
the people, disassociated from their relations 
to their individual States. 

When this claim was pressed on his atten- 
tion he responded that: “No _ political 
dreamer was ever wild enough to think of 
breaking down the lines which separate the 


States, and of compounding the American | 


people in one common mass; of conse- 


| cbjects. 








| are designated to be permanent. 


quence, when they act, they act in their 
States.” 

He did not agree with those who claim 
that the States were never separately sov- 
ereign or individual, but independent only as 
members of the American Union, before, as 
well as after, the acceptance and adoption of 
the Constitution. He considered the original 
confederation a league of sovereign and 
completely independent States, but held that 
the Union, under the Constitution, created 
a government which, though limited to its 
objects, is supreme with respect to those 
He did not differ from Mr. Jeffer- 
son’s theory that “our citizens have wisely 
formed themselves into one nation as to 
others and several States as among them- 
selves. To the United States belong the ex- 
ternal and mutual relations; to each State 
severally the care of our persons, our prop- 
erty, our reputation and religious freedom.” 

Without pretending to respect the voice 
of the people, emotionally or hysterically ex- 
pressed, John Marshall let no opportunity 
pass to announce that the people are the 
source of all power, and that their will within 
the limitations that they have permanently 
established, when regularly and deliberately 
declared, is the law of the land. His theory 
of our government was: “That the people 
have an original right to establish, for their 
future government, such principles as, in 
their opinion, shall most conduce to their 
own happiness, is the basis on which the 
whole American fabric has been erected. 
The exercise of this original right is a very 
great exertion; nor can it nor ought it to be 
frequently repeated. The principles, there- 
fore, so established, are deemed fundamental. 
And as the authority from which they pro- 
ceed is supreme, and can seldom act, they 
This origi- 
nal and supreme will organizes the govern- 


| ment, and assigns to different departments 


their respective powers. It may stop here or 


| establish certain limits not to be transcended 


by those departments.” 
He did not reason after the manner of 





Fohn Marshall 


259 





philosophers, who deal alone with. abstract 
principles. He did not express himself in the 
language of the poet. He did not attempt to 
show, nor did he believe that the maxim, vor 
populi vox Dei, is or ever was to be accepted 
as literally correct, but he always recognized 
that in free governments, sovereignty, in the 
most comprehensive sense, resides with and 
inheres in the people. Organized govern- 
ment embraces that portion of the original 
and illimitable power of the people they may 
choose to impart to the agencies they insti- 
tute. Original sovereignty is one thing, del- 
egated sovereignty another, and this distinc- 
tion he never lost sight of. He realized to 
the fullest extent that “Power in the people 
is like light in the sun — native, original, in- 
herent and unlimited by anything human. 
In government it may be compared with the 
reflected light of the moon, for it is only bor- 
rowed, delegated and limited by the inten- 
tion of the people, whose it is, and to whom 
Governors are to consider themselves as re- 
sponsible, while the people are responsible 
only to God; themselves being the losers, if 
they pursue a false scheme of politics.” 

Constitutions do not create individual 
rights or impart them to those by whom 
constitutions are ordained. The rights of 
persons are original, not delegated. 

Magna Charta, Bills of Right, the Petition 
of Right and our State and Federal consti- 
tutions, are intended to guarantee, preserve 
and protect those attributes of men that are 
inherent and indefeasible. Government is a 
necessity with civilized man, but it emanates 
from the sovereignty of the people and re- 
mains at all times subject to such changes or 
modifications as that sovereignty may de- 
cree. The philosophy, I may say the 
framework, of our government, was thus 
epitomized by the great Chief Justice: 

“When the American people created a Na- 
tional Legislature, with certain enumerated 
powers, it was neither necessary nor proper 
to define the powers retained by the States. 
These powers proceeded not from the people 
of America, but from the people of the sev- 





eral States; and remain,.after the adoption 
of the Constitution, what they were before, 
except so far as they may be abridged by 
that instrument.” 

He was a “State’s rights” man, in that he 
respected and on all occasions upheld the 
rights and powers reserved by the States and 
the people, but he undeviatingly advocated 
“the preservation of the general government, 
in its whole constitutional vigor, as the sheet 
anchor of our peace at home and safety 
abroad.” ? 


The great constitutional questions of Mar- 
shall’s day may be stated in generai terms 
thus: 

Is the Federal government the final judge 
of the extent of its own powers under the 
Constitution? 

Is the Supreme Court bound to take the 
law of its decisions as Congress or the Presi- 
dent, or some State authority may prescribe 
it, or is it an independent tribunal, endowed 
with full power finally and authoritatively 
to construe the Constitution and to judge 
of the limits and extent of its own jurisdic- 
tion? ; 

Is the Federal government a sovereign na- 
tion, established by and acting upon the peo- 
ple, or is it a mere compact — a treaty among 
sovereign States -— whereof no common and 
final judge is provided? 

And subsidiary, in logic, to these, though 
yet greater in consequences, was that other 
momentous question: Is the Federal union 
perpetual, or may it be at any time dissolved 
by the action of one or more of its mem- 
bers? 

To the solution of these great questions, 
sounding in political considerations of the 
highest import, fraught with the deepest sig- 
nificance to all future generations of Ameri- 
cans, John Marshall brought all the re- 
sources of a great, original mind; he brought 
a legal learning so far removed from pedan- 
try that it has even been disputed that he 
was learned at all; he brought a logical 


? Senator Lindsay. 
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faculty so keen and searching that cavilers 
were silenced and answer was impossible; he 
brought a personal character as pure as the 
ermine he wore; and he brought the calm, 
clear vision of one of the first statesmen of 
the age. In solving these questions he lifted 
the Federal judiciary into a position of re- 
sponsibility and independence, and made it 
what it was meant to be: the guardian of the 
Constitution and the shield and defense of 
personal liberty for the American people. . 
The ultimate propositions which his great 
decisions, as a whole, sustain, may be thus 
epitomized: That the United States is not 
a mere compact but a sovereign nation; that 
within the scope of the powers dele- 


gated to it its government is supreme; that | 


it was instituted directly by the people and 
acts directly upon and for the people; that 
States and State agencies are powerless to 
obstruct its operations, mar its integrity or 
terminate its existence; that its Constitution, 
and the laws and treaties in pursuance there- 
of, are the supreme law of the land, and that 
in all cases of conflicting opinions as to the 
meaning of the Constitution the Supreme 
Court has the right and power to ultimately 
and authoritatively construe it.* 


Marshall was a public educator. It fell to 
him to demonstrate to the people of the 
United States, by its practical application, 
the true meaning of the instrument by whjch 
they had elected to be governed. In the 
face of sincere and determined efforts to ren- 
der nugatory certain of its provisions, a 
weaker man would have wavered and perhaps 
given way. His prophetic instinct clearly 


| 


That the Constitution created a nation in 
fact as well as in name. 

That all means, appropriate and adapted 
for carrying into execution the powers ex- 
pressly granted to the government, and 
which are not prohibited, but consist with 
the letter and the spirit of the Constitution, 
are Constitutional. 

That the Constitution and the laws made 


| in pursuance thereof, are supreme within the 





discerned that the continued existence of the | 


nation depended upon the assertion and un- 
vielding defence of the doctrine of its own 


supremacy. And he resolved that never, with | 


his aid or concurrence, should the powers 
conferred upon the government, be, by sd 
much as one jot or one tittle, surrendered or 


disclaimed. He taught the American people | 


certain important lessons, which were well 
learned, and have never been forgotten: 
* Honorable Isaac N. Phillips. 


territory of every State. 
That enactments, whether of Congress or 
the Legislature of a State, repugnant to that 


| Constitution, do not enjoy the sanction of 
| valid laws, and may be disregarded. 


That the Constitution, to use his own lan- 
guage, contains what may be deemed a bill 
of rights for the people of each State, serving 
as a shield for themselves and their property, 
from the effects of those sudden and strong 


passions to which men are exposed, and 


which sometimes find vent in the exercise 
of legislative power. 
That it is the duty and within the power 


| of the Supreme Court of the United States 


(a proper case being before it) to crush, with 
its annulling edict, any statute, State or Fed- 
eral, in conflict with the national organic law. 

That the Supreme Court has been ordained 
by the fundamental law as the arbiter for 
the final determination of all questions aris- 
ing under it, and that its judgments are en- 
titled, not only to respect, but willing obedi- 
ence; with the unvarying consequence, that 
in all the broad domain of the Republic, no 
authority, judicial or executive, Federal or 
State, recognizes or presumes to enforce any 
enactment, whether of Congress or of a State 
Legislature, which has been declared by that 


| court to be repugnant to the Constitution of 
| the United States; and, if unrepealed, it re- 


tain its place upon the statute book, its pres- 
ence there serves only as a warning of the 
fate which threatens all acts of legislation in 
disregard of the prohibitions or limitations 
of the supreme law of the land.’ 


With great wisdom, with great common 
? Honorable Sanford B. Ladd. 
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sense, he found the constitutional provision 
that Congress may make all laws which shall 
be necessary or proper for carrying into ex- 
ecution the powers vested in the government 
of the United States, a cornucopia from 
which could be poured whatever was needed 
to effectuate a constitutional power. 
the end be legitimate,” said he; “let it be 
within the scope of the Constitution, and all 
means which are appropriate, which are not 
prohibited, but consistent with the letter and 
spirit of the Constitution, are constitutional.” 
Thereby he made the Constitution an instru- 
ment that did not, like a strait-jacket, dwarf 
a growing, enterprising, expanding people, 
but that has grown with the people, and al- 
ways along the lines of its original design.” 


In the years of his Judgeship most vital 
questions of the Constitution came before 
the high court wherein he presided. Then 
it was that the spirit, the true meaning, the 
purpose, the significance of the Constitution 
demanded exposition, interpretation, deter- 
mination. 
judicial decision as to the legal character 
of their political system was answered by the 
irresistible logic, the unequaled mental an- 
alysis and the clear expressions of John Mar- 
shall — always the man of self-poise, whom 
the noises of popular controversy could not 
disturb nor the conflicts of political parties 
affect. 

Thus he earned the title of “expounder of 
the Constitution,” and as such, in a critical 
time of the Republic, he helped to establish 
on the foundations of law the mighty fact 
of American nationality. His decisions in 
matters involving the integrity and the su- 
premacy of the nation became and have 
remained and will continue the final adjudi- 


cation as to the relative rights of the Fed- | 


eral government and those of the States 
existing under it.? 


That this country has been blessed with 


! Honorable Horace G. Platt, of San Francisco. 
2 Honorable Luther Lafflin Mills, of Chicago. 


“Let | 


And the call of the country for | 
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the most perfect written instrument of gov- 
ernment the mind of man has ever devised 
is due not solely to the members of the con- 
vention which framed it, but in a great meas- 
ure to Marshall. As expounded and inter- 
preted by him, it became a grander and more 
perfect instrument than it was even in the 
conception of its framers. “He found the 
Constitution paper, and he made it power; he 
found it a skeleton, and clothed it with flesh 
and blood.” 

That the United States have become a 


| great nation, foremost among the world 
| powers of to-day, capable of arousing and 


worthy to be the object of those feelings of 
loyalty and patriotism without which a nation 
cannot endure and which frequent change of 
residence prevents the majority of the peo- 


| ple of this country from feeling for any of 
| the States, is due to the possession by the 


United States of the powers which Marshall 
expounded, defended and justified when the 
national government was struggling for ex- 


_ istence. 


Among the great nation-makers who were 
his contemporaries, in the long line of illus- 
trious men who have since left their mark 
upon the history of this country, we shall 
search in vain for any, save Washington, 
whose public services were greater or more 
enduring than those of the man in whose 
honor we have assembled to-day.? 


The value of [John Marshall’s] public 
services cannot now be estimated, for the 
course of the Constitution is not yet finished. 
In thirty-six opinions in cases requiring in- 
terpretation of its provisions scarcely one of 
them escaped his analysis. So convincingly 
was their meaning unfolded, and with such 
felicity were the principles of interpretation 
defined, that it is to be doubted whether in 
sixty-five years a question of that character 


| has arisen in Federal or State court to whose 


proper solution his learning has not con- 

tributed. Among our nation builders, he 

was the finisher. To those who had wrought 
* Honorable Joseph P. Blair. 
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so well in the other departments of the work 
ne had been attached by the strongest of 
ponds which can unite men — companion- 
ship in danger and glory. He survived them 
by a generation; and with pious devotion he 
guarded the Constitution as the ark of the 
nation’s covenant, containing the treasures 
of the Revolution and of all our history. He 
was the last survivor of our great creative 
triumvirate.? 


The decisions of the great Chief Justice 
during his long service upon the Bench were 
clear, cogent and conclusive, whatever might 
be the question involved for determination. 
Although associated with him upon the 
bench were a number of men who, during 
their service there, immortalized themselves 
as Judges, it is nevertheless true that Mar- 
shall, especially in the determination of con- 
stitutional questions, was practically the 
Court. ° 

No higher encomium could be uttered of 
any man than that now universally bestowed 
upon him, especially by the Bench and Bar, 
that as pioneer jurist in the field of consti- 
tutional law, the paths marked out by him 
were always straight and in his decisions 
there was no semblance of error. ; 

What greater honor could any man desire 
than to be able to say, as Marshall could, 
“Compare the Supreme Court of the United 
States as it was when I took my seat and 
when [ left it. Let the intelligent judgment 
of any man answer the question, why the dif- 
ference?” Well might Adams say as he did 
to a son of the Chief Justice, that this gift 
of John Marshall to the people of the United 
States was the proudest act of his life. 

Gladstone declared that the American Con- 
stitution is “the most wonderful work ever 
struck off at a given time by the brain and 
purpose of man.” And we may well say that 
this is a great utterance of a great man, but 
when this declaration was made our Con- 
stitution had been vitalized and its immortal- 
itv assured by the great Chief Justice provi- 

* Mr. Chief Justice Shauck. 





dentially furnished to us for that purpose. 
So long as this Constitution remains and our 
Supreme Court continues in its interpreta- 
tion of that Constitution to follow in the 
footsteps of John Marshall, we need have 
no fears for the future, and our nation will 
continue to be, as in the past, the guide of 
those desiring and loving liberty, and the 
beaconlight of oppressed humanity.’ 


The very greatness and completeness of 
the work of Chief Justice Marshall tends to 
prevent our appreciating how great it was. 

He was a great statesman, as well as a 
great lawyer, and yet constantly observed 
the distinction between law, as judicially ad- 
ministered, and statesmanship. 

The Constitution of the United States cre- 
ated a nation upon the foundation of a 
written constitution; and, as expounded by 
Marshall, transferred in large degree the 
determination of the constitutionality of the 
acts of the legislature or the executive from 
the political to the judicial department. 

Marshall grew up with the Constitution. 
He served in the legislature of Virginia 
before and after its adoption, and in 
the convention of Virginia by which 
it was ratified. He took part in its 
administration, abroad and at home, in a 
foreign mission, in the House of Representa- 
tives, and in the Department of State, before 
he became the head of the judiciary, within 
a quarter of a century after the Declaration 
of Independence, and less than twelve years 
after the Constitution was established. 

During the thirty-four years of his Chief 
Justiceship he expounded and applied the 
Constitution, in almost every aspect, with 
unexampled sagacity, courage and cau- 
tion. ; 

The principles affirmed by his judgments 
have become axioms of constitutional law. 
And it is difficult to overestimate the effect 
which those judgments have had in quiet- 
ing controversies on constitutional ques- 
tions, and in creating or confirming a senti- 
! Honorable John F. Follett, of Cincinnati, Ohio. 
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ment of allegiance to the Constitution, as 


loyal and devoted as ever was given to any | 
| and achieved it, and who has made the whole 


' course of history different from what it 


sovereign. 

You will, I hope, forgive me one personal 
anecdote. While I had the honor to be Chief 
Justice of Massachusetts I was a guest of 
a Boston merchant at a dinner party of gen- 
tlemen, which included Mr. Bartlett, then 
the foremost lawyer of Massachusetts, and 
one of the leaders at the bar of the Supreme 
Court of the United States. In the course 
of the dinner, the host, turning to me, asked, 
“How great a Judge was this Judge Mar- 
shall, of whom you lawyers are always talk- 
ing?” I answered, “The greatest Judge in the 
language.” Mr. Bartlett spoke up, “Is not 
that rather strong, Chief Justice?” I re- 


joined, “Mr. Bartlett, what do you say?” | 
After a moment’s pause, and speaking with | 
| closer, dearer, and vastly more important 


characteristic deliberation and emphasis, he 
replied: “I do not know but you are right.” 

A service of nearly twenty years on the 
bench of the Supreme Court has confirmed 
me in this estimate. We must remember 
that, as has been well said by an eminent 
advocate of our own time, Mr. Edward J. 


Phelps, in speaking of Chief Justice Mar- | 
“The test of historical greatness — | 


shall: 
the sort of greatness that becomes important 
in future history — is not great ability mere- 
ly. It is great ability, combined with great 
opportunity, greatly emploved.” None other 


of the great judges of England or ofAmerica | 


ever had the great opportunity that fell to 
the lot of Marshall. 


I wish to remark upon but three things 
connected with the career of John Marshall. 
It is not obvious what most of us are born 
for, nor why almost any one might as well 
not have been born at all. Occasionally, 
however, it is plain that a man is sent into 
the world with a particular work to perform. 
If the man is commonly, though not always, 
unconscious of his mission, his contempo- 
raries are, as a rule, equally blind, and it 
remains for after generations to discover 


Mr. Justice Gray. 


that a man has lived and died for whom was 
set an appointed task, who has attempted 


would have been without him. John Mar- 
shall had a mission of that sort, to the suc- 


| cess of which intellect and learning of the 


highest order, as well as special legal ability 


| and training might well have proved inade- 


quate. But the wonderful thing is that, to 
all. human appearances, Marshall was des- 
tined to be denied anything like a reasona- 
ble opportunity to prepare for this mission. 

Contrast the poverty of his preparation 


with the greatness of the work before him. 


He probably did not appreciate it himself 
—it is certain, I think, that his fellow-citi- 
zens and contemporaries were far from ap- 
preciating it, To most of them the State was 


than the nation; by all of them the signifi- 
cance of the place of the judiciary in the 
new government was but dimly, if at all, per- 
ceived; while to the world at large 
the judiciary of a new nation of thir- 
teen small States strung along the North 
Atlantic seaboard, comprising a popu- 
lation of some four million souls, neces- 
sarily seemed a tribunal of the smallest pos- 
sible account. To-day the “American Em- 
pire,” as Marshall himself was the first to 
call it, with its immense territory and its 
seventy-five millions of people, is a negligi- 
ble factor nowhere on earth, and its Na- 
tional Supreme Court ranks as the most 
exalted and potent judicial tribunal that 
human skill has yet organized. But the work 
Marshall was destined to undertake ean be 
estimated only by considering its inherent 
character. All minor features being disre- 


| garded, there are two of capital importance. 


In the first place, here was a ship of state 
just launched which was to be run rigidly 
by chart —by sailing directions laid down 
in advance and not to be departed from 
whatever the winds or the waves or the sur- 


| prises or perils of the voyage —in accord- 


ance with grants and limitations of power 
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set forth in writing and not to be violated or 
ignored except at the risk and cost of revo- 
jution and civil war. The experiment thus 
inaugurated was unique in the history of civ- 
ilized peoples, and believed to be of immense 
consequence both to the American people 
and to the human race. But there were also 


soning impregnable in point of logic and 
irresistible in point of persuasiveness — has 


| not all this been universally conceded for the 
| two generations since his death, and will it 


not be found to have been universally voiced 
today wherever throughout the land this 


| centenary has been observed? “All wrong,” 


wheels within wheels, and the experiment of | 


government according to a written text en- 


tailed yet another, namely, that of a judicial | 
| wrong.” If we consider the work to which 


branch designed to keep all other branches 
within their prescribed spheres. 
end it was not enough to make the judicial 
branch independent of the legislative and 
executive branches. It was necessary to 
make it the final judge, not only of the pow- 
ers of those other departments, but of its 
own powers as well. Thus the national judi- 
ciary became the keystone of the arch sup- 
porting the new political edifice, and was in- 
vested with the most absolute and far-reach- 
ing authority. 
and executive action can in some way be 
put in issue in a suit, it is an authority often 
involving and controlling matters of high 
State policy, external as well as internal. At 
this very moment is it not believed, indeed 
proclaimed in high quarters, that the ques- 
tion of Asiatic dependencies for the United 


Since almost all legislative | 


To that | 
| been of as high a nature as any to which 





States, and incidentally of its foreign policy | 


generally, practically hinges upon judg- 
ments of the National Supreme Court in 
cases requiring the exercise of its function 
as the final interpreter of the Constitution? 
What judicial tribunal in Christendom is, 
or has ever been, directly or indirectly, the 
arbiter of issues of that character? 

It was a national judiciary of this sort of 
which John Marshall became the head one 
hundred years ago. That he dominated his 
court on all constitutional questions is in- 
dubitable. That he exercised his mastery 
with marvelous sagacity and tact, that he 
manifested a profound comprehension of the 
principles of our: constitutional government 
and declared them in terms unrivaled for 
their combination of simplicity and exact- 
ness, that he justified his judgments by rea- 





said John Randolph of one of Marshall’s 


| opinions; “all wrong — but no man in the 


United States can tell why or wherein he is 
he was devoted, it must be admitted to have 


human faculties can be addressed. If we 
consider the manner in which the work was 
done, it must be admitted that anything 
better in the way of execution it is difficult 
to conceive. And if we consider both the 
greatness of the work and the excellence of 
its periormance relatively to any opportuni- 
ties of Marshall to duly equip himself for 
it, he must be admitted to be one of the ex- 
ceptional characters of history, seemingly 
foreordained to some grand achievement be- 
cause fitted and adapted to it practically by 
natural genius alone. 

If it be true — as it is beyond cavil — that 
to Washington more than to any other man 
is due the birth of the American nation, it 
is equally true beyond cavil that to Marshall 
more than to any other man is it due that 
the nation has come safely through the try- 
ing ordeals of infantile weakness and youth- 
ful effervescence, and has _ triumphantly 
emerged into well-developed and lusty man- 
hood. Had the Constitution at the outset 
been committed to other hands, it could 
have been and probably would have been 
construed in the direction of minimizing its 


| scope and efficiency — of dwarfing and frit- 


tering away the powers conferred by it, and 
of making the sovereignty of the nation but 
a petty thing as compared with the sover- 
eignty of the State. Under Marshall’s aus- 
pices, however, and his interpretation and 
exposition of the Constitution, the sentiment 
of nationality germinated and grew apace, 
a vigorous national life- developed, and an 
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indestructible union of indestructible States 
became a tangible and inspiring entity, ap- 
pealing alike to the affections and the reason 
of men, and in it, thus far at least, they have 
seen both the ark of their safety and an ideal 
for which willingly to lay down their lives." 


In most of Marshall’s opinions, one ob- 
serves the style and the special touch of a 
thoughtful and original mind; in some of 
them the powers of a great mind, in full 
activity. His cases relating to international 
law, as I am assured by those competent 
to judge, rank with the best there are in the 


books. As regards most of the more familiar | 


titles of the law, it would be too much to 
claim for him the very first rank. In that 
region he is, in many respects, equalled or 


surpassed by men of greater learning, and, | 


men, if I may use the phrase, who were more 
deeply saturated in the technicalities of the 
law, that “artificial perfection of reason” of 
which Coke talks — such as Story, Kent, or 
Shaw; and even the reformer, Mansfield, 
whom he greatly admired, Eldon, or Black- 
burn. But in the field of constitutional law, 
and especially in one department of it, that 
relating to the National Constitution, he was 
pre-eminent, first, with no one second. It 
is hardly possible, as regards this part of the 
law, to say too much of the service he ren- 
dered to his country. Sitting in the high- 
est judicial place for more than a genera- 
tion; familiar, from the beginning, with the 
Federal Constitution, with the purposes of 
its framers, and with all the objections of its 
critics; accustomed to meet these objections 
from the time he had served in the Virginia 
Convention of 1788, convinced of the pur- 
pose and capacity of this instrument to cre- 
ate a strong nation, competent to make itself 
respected at home and abroad, and able to 
speak with the voice and to strike with the 
strength of all; assured that this was the 
paramount necessity of the country, and that 
the great source of danger was in the jeal- 

? Honorable Richard Olney, of Boston; formerly Secre- 
tary of State. 





ousies and adverse interests of the States, 
Marshall acted on his convictions. He de- 
termined to give full effect to all the affirma- 
tive contributions of power that went to make 


| up a great and efficient national govern- 


ment; and fully, also, to enforce the national 
restraints and prohibitions upon the States. 
In both cases he included not only the pow- 
ers expressed in the Constitution, but those 
also which should be found, as time un- 
folded, to be fairly and clearly implied in 
the objects for which the Federal Govern- 
ment was established. In that long judicial 
life, with which Providence blessed him, and 
blessed his country, he was able to lay down 


| in a succession of cases the fundamental con- 


siderations which fix and govern the rela- 
tive functions of the nation and the States, so 
plainly, with such fullness, with such sim- 


| plicity and strength of argument, such a can- 


did allowance for all that was to be said upon 
the other side, in a tone so removed from 
controversial bitterness, so natural and fit for 
a great man addressing the “serene reason” 
of mankind —as to commend these things 
to the minds of his countrymen, and firmly to 
fix them in the jurisprudence of the nation; 
so that when the rain descended and the 
floods came, and the winds blew and beat 
upon that house, it fell not, because it was 
founded upon a rock. It was Marshall’s 
strong constitutional doctrine, explained in 
detail, elaborated, powerfully argued, over 
and over again, with unsurpassable earnest- 
ness and force, placed permanently in our 
judicial records, Lolding its own during the 
long emergence of a feebler political theory, 
and ‘showing itself in all its majesty when 


war and civil dissension came—it was largely 





this that saved the country from succumb- 
ing in the great struggle of forty years ago, 
and kept our political fabric from going to 
pieces. I do not forget our own Webster, 
or others, in saying that to Marshall (if we 
may use his own phrase about Washington) 
“more than to any: other individual, and as 
much as to one individual was possible,” do 


| we owe that prevalence of sound constitu- 
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tional opinion and doctrine at the North that 
held the Union together; to that combina- 
tion in him, of a great statesman’s sagacity, 
a great lawyer’s lucid exposition and persua- 
sive reasoning, a great man’s candor and 
breadth of view, and that judicial authority 
on the bench, allowed naturally and as of 
right, to a large, sweet nature, which all men 
loved and trusted, capable of harmonizing 
differences and securing the largest possi- 
ble amount of codperation among discord- 
ant associates. In a very great degree, it 
was Marshall, and these things in him, that 
have wrought out for us a strong and great 
nation, one which men can love and die for; 
that “mother of a mighty race,” that stirred 
the soul of Bryant half a century ago, as he 
dreamed how, 





“The thronging years in glory rise, 
And.as they fleet, 
Drop strength and riches at thy feet ;” 


the nation whose image flamed in the heart 
of Lowell, a generation since as he greeted 
her coming up out of the Valley of the 
Shadow of Death: 


“O Beautiful! my Country! ours once more! 


Among the nations bright beyond com- 
perel .- sl. 
What were our lives without the: 
What all our lives to save thee? 
We reck not what we gave thee; 
We will not dare to doubt thee, 
But ask whatever else, and we will dare!” ? 


? Professor Thayer. 
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NEW TIMES, NEW CRIMES. 


By GEORGE H. WESTLEY. 


HE rapid strides of invention and dis-- 


covery within recent years have kept 
our legislators busy making new laws and 
modifying old ones to meet new conditions. 
The development of electricity alone has 
called into being scores of enactments never 
before necessary, while other lines of ad- 
vancement have been more or less prolific 
in the same way. 
the new laws of the forty-five States average 
in their aggregate no less than ten thousand 
pages a year. 

One of the earliest laws concerning elec- 
tricity was that forbidding the flying of kites 
in streets where electric wires were strung. 
This of course was to provide against inter- 
ference with the current. Boys were the cul- 
prits, mostly, some of them quite against 
their intention, others doubtless in the Ben 
Franklin spirit of electrical experimentation. 
Presently, and perhaps of this parentage, a 
new crime was born, called “wire-tapping,” 
and forthwith an ell had to be added to the 
code to accommodate the new-comer. 

In different States the wire tapper is re- 
garded differently. Thus Connecticut looks 
upon him quite leniently and lets him off 
with a $50 fine, or ninety days’ imprison- 
ment. Montana, on the other hand, holds 
that he is no better than a gas or water thief, 
and consequently mulcts him anywhere from 
¢100 to $500; while in Georgia he is indeed 
a bold, bad man, and must pay any sum up 
to $1,000, spend six months in jail or twelve 
months at work with the chain-gang. 

In Nebraska they prohibit not only the 
purloining of electricity, but also its presen- 
tation—to certain parties. Thus if any tele- 
phone or electric light company gives away 
its commodity, or lessens the price of it to 
any city or village official, said company lays 
itself open to a fine of from $100 to $500, and 
imprisonment of from thirty days to six 


It is stated, indeed, that | 
| ing, and to wheeling in public squares, parks 





months. The recipient of such a favor comes 
under the law for a like amount, and loses 
his office besides. The wherefore of this 
statute is too plain to require explanation. 
The bicycle is another prolific source of 
new legislation. Dozens, nay hundreds, of 
special laws have been enacted for it. There 
are laws relating to the larceny of wheels, to 
riding without gongs or lanterns, to scorch- 


and gardens. There are bicycle laws for the 
protection of the propeller and for the peace 
and preservation of the pedestrian. There 
are statutes, too, protecting the bicycle rider 
from his own misguided enthusiasm. Illinois 
stands out prominently in this latter, that 


| State having passed “An act to prevent long 


| 


| 





continued and brutal bicycle riding,” which 
makes it a punishable offense for anyone to 
engage in “a bicycle race of more than 
twelve consecutive hours’ duration, without 
a rest of six consecutive hours, following 
each twelve hours’ racing.” 

Then the new inventions in this line had to 
be provided for. Thus the pneumatic tire 
called fora law prohibiting the throwing of 
glass, tacks or nails upon the highways— 
this in Connecticut, where any sort of wilful 
injury to a bicycle path is punishable by a 
fine of $50, or three months’ imprisonment. 
And as another example of the many special 
bicycle laws, we find in Ohio a statute which 
provides that when the streets are sprinkled 
a dry strip shall be left for the use of wheel- 
men. 

The automobile being a new thing is not 
vet so thoroughly legislated upon. I remem- 
ber recently reading in some newspaper that 
a youth while passing along the street saw 
an automobile standing unguarded by the 
curb, and being inclined to mischief he 
turned the lever of the machine so that it 
started off empty. He was seen doing this 
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and was arrested, but, as the story ran, his 
offense was covered by no statute, so he es- 
caped scot free. Doubtless in a year or two 
the automobile will be figuring in our 
country’s legislation as prominently as the 
bicycle. 

Then we have the new laws of train and 
trolley car; statutes regarding track ob- 
struction, ride stealing, and getting on and 
off the cars while they are in motion. Also 
iiumerous enactments against discrimination 
in the matter of passengers, extortion in rates 
and what not. 

The development of anesthetics and the 
temptation to the misuse of these blessings, 
have evoked many new statutes. In New 
York any person not a physician or surgeon, 
having in his possession any narcotic or an- 
esthetic with intent to administer the same 
to another without his consent, unless by the 
direction of a duly licensed physician, is 
liable to imprisonment in the States prison 
for any term up to ten years. In Colorado, 
Illinois, Louisiana and Massachusetts no one 
may sell cocaine except on prescription from 
a licensed surgeon or physician. The fines 
for such an offense are not uniform in all four 
States, however, but range from $50 in Mas- 
sachusetts to $300 in Colorado. 

The law against doctors and dentists prac- 
tising without a license is well known. Chi- 
ropodists, embalmers and nurses are likewise 
so restricted in certain parts of the country. 


| 


| up a sign with “Imitation Butter Used Here” 


| printed in large Roman letters not less than 


one inch square. If he neglects to warn his 
boarders thus, he lays himself liable to a six 
months’ imprisonment. 

Discoveries in connection with the public 
health and general welfare have made their 
demands upon ihe legislators. There are 
laws to protect shop-girls, miners, motor- 
men, and statutes prohibiting the sale of 
liquor and cigarettes. There are milk laws 
and meat laws. In Maine the bodies of ani- 
mals that have died of disease must be thor- 
oughly injected with kerosene oil. The ob- 
ject of this treatment is to protect the selling 
of the meat. Elsewhere there are impure ice 
laws—the adjective of course describing the 
ice, not the laws—and in Wisconsin a baker 
who sleeps in his bakery pays $50 for his first 
night’s lodging, $100 for the second, and 
¢250 for the third. The same State again 
exhibits its care for the safety of its people 
by enacting that if anyone should lose his life 
from the explosion of a lamp or other vessel 
containing oil which has not passed the legal 
test, the seller of such oil shall be deemed 
guilty of manslaughter in the third degree. 

The various slot machines which have 
been invented are responsible for certain new 





laws and penalties, especially those contain- 


| ing gambling devices and those exhibiting 


improper pictures. 


As an instance of the care nurses have to ex- | 
| renders one liable to five years’ imprison- 


ercise nowadays to avoid penalty, in Cali- 


fornia should one neglect to report the fact | 
of a baby’s eyes becoming inflamed within | 


two weeks after birth, she would be liable to 
six months in prison. In Minnesota no 
barber can legally engage in his art without 
first passing the test of an examining board. 


The automatic ballot 
machine is guarded by a special law. In New 
York to tamper with one of these machines 


ment. 

The boom in advertising is another mod- 
ern thing which has exercised the gray mat- 
ter of our law-makers. For a few examples, 
in Pennsylvania trouble is prepared for the 


| man who prints his advertisement on a pic- 


Modern adulteration of food is another | 
| is an offense punishable by imprisonment for 
| one to drop unaddressed advertising circulars 
| into one of those new-fangled letter chutes. 


matter that has been dealt with. Certain 
nutrimental combinations have to be plainly 
labelled and tagged by the seller, and the 
purchaser undertakes certain obligations in 
buying such. Thus in Virginia, a boarding- 
house keeper must, if he uses the article, put 


ture of the American flag. In New York it 


In New Jersey it is provided that should an 
advertiser stick his ad. on the Palisades, he 
may be put away for three years or less for 
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disfiguring the landscape. While in Wash- 
ington a lawyer may not solicit divorce busi- 
ness in the newspapers, upon pain of six 
months’ durance. 

But if the business man is restricted in 
some ways he is helped and protected in 
others. In Michigan it is a crime for any- 
one to buy an empty beer bottle stamped with 
a brewer’s name; and in Florida the man who 





smashes a similar bottle may be imprisoned 
for a year. 

Even that modern invention the “trust” 
has been legislated against, though not so 
widely as some of us would wish. To organ 
ize a trust in North Dakota is to run the risk 
of a loss of liberty and restricted diet for 
perhaps ten years. 


CHIEF JUSTICE ADAMS. 


By H. 


(WirHh ApoLocigs TO Mr, LEIGH HUNT, AND TO OTHERS, 


B..D. 


IF NECESSARY), 


CHIEF JUSTICE ADAMS, of the court below, 
Awoke from slumber several nights ago, 
And, looking about, with much amazement saw 


A figure, habited as of the law, 


Writing down entries in a record book. 


Darting his visitor a savage look, 
The judge cried out, much vexed at the intrusion, 


‘*What write you ?” 


The scribe replied without confusion, 


Giving this rudeness no apparent heed, 


‘‘The names of those who know enough to plead.” 


‘In my name there ?” the judge inquired. 
The judge made haste to say, 


His guest replied. 


“ Nay, nay” 


“Then write down that I ne’er refuse, my friend, 


At any stage, to grant leave to amend.” 


Our scribe complied ; but back he came next night, 
And showed the judge (who wilted at the sight), 
A list of those to blame for slip-shod pleaders, 


And lo! 


His Honor’s name ranked with the leaders. 





The Spanking of Facob Clasen. 





THE SPANKING OF JACOB CLASEN. 


By LEE M. 


N the 24th of June, 1656, old Jan Vinje, 
the innkeeper, spanked little Jacob 
Clasen. Do you ask me how I know this? 
The whole story has stood for almost two 
hundred and fifty years on the court records 
of New Amsterdam, where every reader of 
Old Dutch may see it all at a glance. This is 
low it came about. 

June 24, 1656, was Saturday, and the little 
boys in New Amsterdam were excused from 
school so they might help at home in the 
preparations for the following Sabbath. It 
was such an extraordinarily beautiful June 
day that it made every boy long for a holi- 
day. Little Jacob Clasen teased his mother 
to let him go fishing with the other boys, so 
Vrou Clasen gave him his lunch in a basket 
and off little Jacob ran to join his compan- 
ions at the river at Schreyer’s Hook, near the 
present Battery Park. ; 

Our story, however, does not begin until 
Jacob returned home and would never have 
been written at all had it not been for two 
gray squirrels. Squirrels were too common 
in New Amsterdam to interest the boys 
especially. But these two particular squir- 
rels sat in the road winking at the boys in 
such a tame and friendly manner that Peter 
Dircksen said he was going to walk right up 
and catch them, and as soon as he had them 
safely he would give Jacob one of them, so 
that then each would have a tame squirrel, 
just like the one Herr Van Leyden had given 
his son Oloff. Unfortunately, however, the 
squirrels did not agree to this arrangement. 
When the boys ran after them they scam- 
pered under a fence and up a neighboring 
tree from the branches of which they mocked 
at their pursuers. Now, where the many- 
storied business buildings stand to-day, be- 
tween Wall Street and Maiden Lane, in 1656 
Jan Vinje had a famous “pea patch.” This 
“pea patch” was the pride of old Jan’s life. 





FRIEDMAN. 


He and his wife tended it as they might have 
tended a favorite child, and in it they raised 
vegetables that were famous throughout 
New Amsterdam. 

When the squirrels came down from the 
tree, where they had taken refuge, they start- 
ed directly across Jan’s sacred “pea patch” 
towards a neighboring grove. The boys, 
carried away with the excitement of the 
chase, made after them right through the 
peas, never once heeding Jan’s warning 
shouts. But poor little Jacob could not run 
as fast as the other boys, and so fell into Jan’s 
clutches, and was made to suffer not only 
for his own sins, but for those of all the 
other boys as well. Jan laid him over. his 
knee and spanked him soundly. When he 
let him go little Jacob, forgetful of fish and 
squirrrels, took the shortest cut for home. 
Little Jacob did not want his supper. He was 
lame and only wanted to go to bed. Such an 
extraordinary desire on Jacob’s part aroused 
great curiosity in the minds of Herr and 
Vrou Clasen, who started an investigation 
which led to the discovery of the black and 
blue spots that little Jacob was hiding. 

It might be expected that this would end 
our story. But Jan was so indignant that on 
the following Monday morning he went to 
the Court of Burgomasters and Schep- 
ens to ask that Herr Clasen might be or- 
dered to pay for the damage that little Jacob 
and the other boys had done. So little Jacob 
had his spanking appear upon the court rec- 
ords of New Amsterdam. Jan complained 
that last Saturday he found in his peas and 
corn Herr Clasen’s son with three or four 
other school boys, who did much damage, 
and he requested reparation from Herr Cla- 
sen, 

This was too grave a matter to decide off- 
hand, so the Worshipful Court of Burgomas- 
ters and Schepens appointed arbitrators to 
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inquire into the evidence, and adjourned the 
case for a fortnight. 

On the roth of July, 1656, Jan brought 
into Court the arbitrators’ report, but Herr 
Clasen still maintained he was not liable, 
“since the children have not taken or injured 
anything to the value of a pea’s pod,” and Jan 
had already beaten Jacob for the damage he 
had done, so that he came home black and 





blue. Jan Vinje acknowledged that he had 
struck Jacob at the time, because he could 
catch no one else. Thereupon the Court de- 
cided that, since Jan punished Jacob, he had 
lost all his rights, and dismissed kis case. 

So justice was done in New Amsterdam 
two hundred and fifty years ago, and little 
Jacob disappeared from the pages of history. 





LONDON LEGAL LETTER. 


April 4, Igor. 


WO trials, one criminal and the other | ing in the City of London, who was positive 
civil, have excited great interest dur- | that he had met the accused, who joined him 


ing the past month and both are illustrative 
of certain features of English procedure 
which might possibly be studied with ad- 
vantage by the practitioners at the American 
bar. In the criminal case one Bennett was 
tried at the Old Bailey for the murder of his 
wife. The body of the dead woman was 
found on the sands at Yarmouth early in the 
morning of a day in October last. She had 
been strangled by a bootlace, which was 


found entwined about her neck. Her identity | 
was not discovered for some weeks, further | that there was no voir dire examination of 


| the jurors. The twelve men who entered the 


than that she had come to Yarmouth from 
London accompanied by a young child, and 
had taken lodgings in a poor quarter of the 
seaside town. Ultimately, by means of a 
laundry mark on her linen, it was learned 
that she was a Mrs. Bennett, and in conse- 
quence of her husband having been some 
time engaged to be married to an eligible 
young woman, and by reason of other in- 
criminatory matters, he was arrested and 
subsequently indicted for the murder. The 
evidence was entirely circumstantial, the 
only undisputed fact being that there was 
certainly a motive for the crime in the desire 
of the accused to marry again while his wife 
was still living. The defence rested mainly on 
an alibi,which was supported by the evidence 
of a witness of repute, a merchant of stand- 





in a walk in the country, and who spent an 
hour or two in his company, at a place and 
at a time which absolutely negatived the idea 
that Bennett could have been in Yarmouth 
at the time the murder was committed. Not- 
withstanding this remarkable evidence Ben- 


| nett was found guilty, and within a fortnight 


afterwards was hung. 

The remarkable features in this trial, at 
least from the standpoint of one observant of 
American practice in murder trials, are first 


jury box were sworn and the trial was im- 
mediately entered upon. This was through 
no indifference of counsel, for the defence 
was conducted by an able King’s counsel 
and two juniors, who were familiar with 
every device and artifice in criminal practice; 
nor was it because the English law does not 
admit of the challenging of a juror. On the 
contrary, in murder cases the accused by 
statute has the right of twenty peremptory 
challenges, while the Crown can order jurors 
to stand aside without reason assigned until 
the panel is exhausted, when the challenges 
must be for cause. In this respect the Ben- 
nett case is not unique, as it is only in the 
rarest instances that the privilege of challenge 
is ever exercised. This may be accounted for 
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by the fact that the qualifications of a juror 
are that he must be a householder, or the oc- 
cupier of a shop, warehouse, counting-house, 
chambers or offices for the purpose of trade 
or commerce within the city, and have lands, 
tenements and personal estate the value of 
the equivalent of five hundred dollars. A 
book called the “Jurors’ Book” is annually 
made up in each county, out of lists returned 
from each parish by the overseers, of per- 


sons qualified to serve as jurors. One of the | 
Judges in anticipation of an ensuing term of | 
| as to the judge, and is in itself a strong argu- 


court directs the sheriff to summon a suf- 
ficient number of jurors for the trial of all 
issues, whether civil or criminal, which may 
come on for trial at the assizes or sittings. A 
printed panel containing the names of those 
thus summoned is made by the sheriff seven 
days before the term opens, and kept in the 
office for inspection, and a printed copy of 
such panel is delivered to any party applying 
for it on payment of a shilling. When a case 
is called for trial the jury is formed by draw- 
ing out, one after another, in open court, 
from a box into which all the names in the 
panel have been put, the names of twelve 
men, and these are then sworn. The fact 
that the right of challenge is exercised not 
oftener on an average than once a year, and 
then only as to a single juror out of each 
panel, may be taken as proof of the satis- 
factory character of the jurors and the sys- 
tem under which they are selected. 

The second interesting feature of this trial 
lies in the fact that the accused’s counsel did 
not avail themselves of the opportunity to 
put the prisoner into the witness-box, and 
thus afford him an opportunity to explain 
his whereabouts on the night of the murder 
and to clear away certain incriminating cir- 
cumstances. The right of a prisoner to testify 
on his own behalf is of very recent origin in 
England, and this is the most important mur- 
der trial which has occurred since the act was 
passed. When the enabling bill was before 
Parliament, those who opposed it based their 
arguments on the ground that, if an accused 
person could be a witness for himself, it 





| 
| 


| 





would tempt a shrewd and clever criminal to 
commit unlimited perjury and to concoct 
such a story as would enable him to escape 
conviction. Bennett did not lack shrewd- 
ness, and had lived profitably on his wit for 
years. It was manifest, however, that, no 
matter how clever he might be, he could not 
face cross-examination, and he was there- 
fore kept out of the witness box. Although, 
under the statute, this circumstance could 
not be commented upon by the prosecution, 
the inference was obvious to the jury, as well 


ment in favor of the new procedure. 

The further feature of this trial which 
would excite comment in the United States 
is that from beginning to end—and it lasted 
nearly a week—there were practically no ob- 
jections to evidence taken by counsel, no ex- 
ceptions saved and no appeal lodged. The 
proceedings were conducted with the utmost 
care as well as decorum. The Lord Chief 
Justice gave the fullest latitude to the de- 
fence, and in his summing up devoted sev- 
eral hours to the law and to the evidence. It 
would be impossible to select a better ex- 
ample of the fairness and impartiality of 
English justice, and when the verdict was 
finally rendered, there was a universal feel- 
ing that it was the only verdict possible under 
the circumstances. 

The other trial, which excited even more 
attention, was a libel action brought by Mr. 
Arthur Chamberlain against two newspapers 
for articles alleged to be defamatory of him. 
Mr. Chamberlain is the brother of the famous 
Mr. Joseph Chamberlain, the Colonial Sec- 
retary. The articles in question charged both 
brothers with having used or attempted to 
use the position of the Colonial Secretary to 
secure contracts from the Government for 
companies in which it was alleged both the 
Mr. Chamberlains and other members of 
their families were interested. The articles 
were couched in what, for an English news- 
paper, may be considered a most offensive 
style, and were obviously intended for the 
effect they might produce upon the recent 
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election. Mr. Joseph Chamberlain, while a 
tower of strength to his own party, is the 
most bitterly hated person in England by his 
opponents, who have no champion able to 
enter the lists against him. His private life 
has been blameless, and the only resource 
of those who thought to destroy his power 
was to attack him in his business relations, 
which are very extensive. Unfortunately, 
so far as the Colonial Secretary was con- 
cerned, the articles in question were so skil- 
fully prepared that no direct attack was made 
upon him of such a nature as would bring 
the writers within the law of libel. It was 
different, however, with his brother, Mr. 
Arthur Chamberlain, and the latter accord- 
ingly brought his action. The trial lasted 
several days, during which the Lord Chief 
Justice’s Court was so crowded that special 
arrangements had to be made with reference 
to the admission of the public. Although 
the nominal plaintiffs were Mr. Arthur 
Chamberlain and Mr. Neville Chamberlain, 
it was felt that the issue was whether or not 
Mr. Joseph Chamberlain had acted corruptly. 
The charge so often reiterated by his foes, 
and so insidiously expressed in the neat epi- 
gram, “The more the English Empire ex- 
pands, the more the Chamberlain contracts,” 
was the only one with which the jury was 





supposed to be concerned. As the political 
parties in this country are fairly divided, so 
far‘as numbers go, the assumption is natural 
that of the twelve men in the jury box a con- 
siderable portion of them were bitter op- 
ponents of Mr. Chamberlain, while the others 
were his fierce partisans. And yet, as in the 
3ennett murder trial, the first twelve men 
called were sworn, and not a single challenge 
was made. So far as any scrutiny was con- 
cerned, or any interest in the personnel of the 
jurors was evinced, the litigants and their 
attorneys and counsel were absolutely indif- 
ferent to the sympathies, prejudices and con- 
nections of the entire panel. The situation 
may, perhaps, be better understood, if it is 
likened to the bringing of an action by Mr. 
Secretary Hay or Senator Hanna in New 
York City against the “New York Journal” 
for libel, and counsel accepting without ques- 
tion the first twelve jurors sent to the box by 
a Tammany sheriff. 

In the Chamberlain action the jury 
awarded Mr. Arthur Chamberlain £200, and 
Mr. Neville Chamberlain, who had brought 
a similar action against the same defendant, 
£1,500 damages, and there the litigation 
ended. There had been no objections to 
evidence, no exceptions were taken, and 
there was no appeal. 

STUFF GOWN. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- 
terest to the profession ; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 

THE frontispiece this month is interesting in 
that it presents Chief Justice Marshall in an 
aspect distinctly different from that in which he 
appears in his other portraits. The picture has 
a decided individuality, and we find it easy to 
believe that the artist successfully caught and 
preserved the genial yet dignified expression of 
his sitter’s face. The original of this portrait, 
as well as of the one reproduced on page 231, 
belongs to Washington and Lee University, at 
Lexington, Virginia, and both are by unknown 
artists. For their use we are indebted to the 
courtesy of Professor James B. Thayer, of the 
Harvard Law School. The portrait by Rem- 
brandt Peale, reproduced on page 247, belongs to 
the Long Island Historical Society, of Brooklyn, 
N. Y. The Frazee bust, on page 261, is the 
property of the Boston Athenzum, to which it 
was given by Col. Thomas H. Perkins in 1835. 


WE venture the inquiry whether it would be 
possible for the American Bar Association to 
publish, in a suitable volume, the Marshall Day 
addresses, in full. 

Indeed it is by no means certain that such a 
publication, which would appeal to the legal 
profession in all parts of the country, would not 
find subscribers enough to meet the cost of 
printing. There could be no more fitting tribute 
to the memory of the Chief Justice than such a 
volume. If, however, the undertaking be not 
possible, it is at least a matter of congratulation 
that so many of these addresses have been 
printed in separate pamphlets, or, as in the case 
of the addresses at Boston and Cambridge; are 
to be brought out together in book-form. Andas 
one of the happiest results of the recent Mar- 
shall celebration we may count the forthcoming 
volume, now in the press, by Professor Thayer, 
which may prove to be what has been looked 
for long in vain — an adequate Life of Marshall. 





Tue following portraits of Chief Justice 
Marshall have appeared in THE GREEN Bac: 

Saint-Mémin ; in color ; profile head ; original 
owned by Thos. Marshall Smith, Esq. Vol. 13, 
p. 157, April, rgor. 

Saint-Mémin ; from a miniature of the origi- 
nal. Vol. 8, p. 481, Dec., 1896; vol. 13, p. 55, 
Feb., 1go1. 

Jarvis ; head ; original owned by Mr. Justice 
Horace Gray. Vol. 13, p. 53, Feb., 1gor. 

Inman; half-length, seated; original owned 
by Philadelphia Law Association. Vol. 8, p. 479, 
Dec., 1896; vol. 13, p. 61, Feb., rg01. Also 
from an engraving of the original, Vol. 7, p. 32, 
Jan., 1895; vol. 13, p. 63, Feb., rgor. 

Harding ; full length; original owned by Bos- 
ton Athenzum: replica in Harvard Law School. 
Vol. 3, p. 541, Dec., 1891 ; vol. 13, p. 57, Feb., 
Igol. 

Peale; head; original owned by Long Island 
Historical Society, Brooklyn, N. Y. Vol. 13, p. 
247, May, Igor. 

Unknown artist; half-length ; original owned 
by Washington and Lee University, Lexington, 
Va. Vol. 13, p. 213, May, 1901. 

Unknown artist; head; original owned by 
Washington and Lee University, Lexington, Va., 
Vol. 13. p. 231, May, rgot. 

Unknown artist; head. Vol. 8, p. 482, Dec., 
1896; vol. 13, p. 59, Feb., rgor. 

Frazee ; original marble bust owned by 
Boston Atheneum. Vol. 13, p. 261, May, 
Igol. 

Story ; statue, seated ; in front of the Capitol, 
Washington, D. C. Vol. 13, p. 177, April, 
1gol. 

Silhouette; full length, standing; original 
owned by Virginia Historical Society, Richmond, 
Va. Vol. 13, p. 181, April, 1901. 

Silhouette ; full length, seated. 
p. 16, April, rgor. 


Vol. 13, 


Tue present-day lawyer, struggling to main- 
tain a bowing acquaintance with the decisions, 
at least of his own State and of the United 
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States Supreme Court, reads with envy of the 
good old times referred to in Fuller’s Worthies 
of England (1662), when “all the writers of 
the common law, unless they be much multi- 
plied very lately, with all the Year Books be- 
longing thereunto, may [might] be bought for 
three-score pounds, or thereabouts ; which with 
some, is an argument that the common law 
imbraceth the most compendious course to 
decide causes; and, by the fewness of the 
books, is not guilty of so much difficulty and 
tedious prolixity as the canon and civil laws.” 
Alas, “ fewness” is no longer a virtue of our 
law books, now multiplied to a degree which 
would have been inconceivable to our worthy 
historian and divine. Still, though not un- 
mindful of the constant danger we all are in of 
being swamped by “ Reporters,” that roll in 
upon us constantly from all points of the com- 
pass, we venture to point out one field which 
has not been exploited as it deserves to be. 
When everything, from science to religion, 
has been popularized, why should an exception 
be made of the law? That the law would 
lend itself to popular treatment, there can 
be no doubt; .as witness the readable column 
or two devoted to topics of the courts which 
some of the leading newspapers print weekly. 
These writings suggest what more can be 
accomplished in the same direction. Why not 
have a series of Popular Reports, which 
might be cited as “Pops,” in which should be 
reported only those cases in which the facts 
are strange, dramatic or amusing? Every 
court in the land, from the lowest to the highest, 
might furnish material. The plaintiff’s declara- 
tion and the defendant’s answer, the testimony 
of the witness and the repartee of counsel, 
would all come as grist to the mill. With a 
suitable corps of reporters, in whom a live 
sense of humor, rather than legal acumen, would 
be the essential qualification, such a series of 
weekly reports would give to the story-reading 
public a collection of short stories and novels 
of absorbing interest,— such, in fact, as would 
carry envy and despair to the heart of the 
professional story-writer and novelist. Law- 
yers are notorious novel readers, so such a pub- 
lication would appeal to them ; while the reading 
public, by these reports, might be weaned from 
its love of Hall Caine and Marie Correlli. 





NOTES. 

Tue following is an exact transcription of a 
“ declaration ” recently filed in the circuit court 
for Anne Arundel County, Maryland, by an 
Afro-American lawyer, who, when asked whence 
he had his precedent, somewhat proudly an 
swered —“ Out of mah head, sah.” The defence 
is in doubt how to frame a plea in answer: 

“For that the defendants falsely and maliciousl; 
spoke and published the words following, that is to 


| say, ‘he is a thief’ in Anne Arundel County afore 


said, meaning that he is guilty of a crime against 
the State of Maryland, to wit —a felony, whereby 
the plaintiff hath the good respect of the citizens 
and his neighbors of honesty, to the great damage 
and injury and grief and expenses to him in prose- 
cuting this suit. And the plaintiff claims $1000.” 


Jupce G for a long time had been the 
dispenser of justice in one of the judicial district 
courts in the early days of Nebraska. His 
popularity with his constituents was mainly due 
to his populistic orations from the bench, to- 
gether with his well-known aversion to regular 
form and precedent in legal procedure, es- 
pecially in criminal cases. His zealousness in 
behalf of the tax payers overshadowed his 
judicial judgment to such an extent that his 
cases were, almost without exception, reversed 
by the Supreme Court, for errors both large and 
small. For this undue interference with his 
prerogatives the Judge never lost an opportunity 
to pay his respects to that august body. 

In one of the more remote counties of his 
district the inhabitants had been relieved of many 
horses by some maliciously minded persons who 
had been systematically engaged in their avoca- 
tion against the peace and dignity of the State and 
contrary toa certain /ex non script in such cases 
made and provided by the court of Judge Lynch, 
who exercised concurrent jurisdiction with 
Judge G—. The horse thieves were apprehended 
and, as a consequence thereof, on the morning of 
Judge G ’s arrival a throng of spectators was 
witnessing the last rites over the three ghastly 
forms dangling from the trestle work of a near- 
by bridge. Judge G was conspicuously pres- 
ent, and his face bore one of those intense grins 
which it is difficult to ascribe to pleasure or to 
anger. He seemed to be restraining himself 
with great difficulty, from giving vent to his 
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feelings,— whether of approval or condemnation 
no one knew. It was soon discovered, however, 
when he was approached by the minister of the 
town, whose countenance bespoke his reli- 
gious disapproval of the lynching. ‘What do 
you think of this, Judge? Isn’t it awful?” 
inquired the minister with solemn indignation. 
“What do I think of it? ” quickly responded 
the Judge, as if glad for an opportunity to give 
vent to his pent-up feelings. It’s-all right, by 
sir! What do I think of it?” he repeated 
with emphasis; “I think, by sir, no 


damned Supreme Court will ever reverse that 
decision ; that’s what I think of it!” 


AN interesting chapter might be written on 
this subject —therecreations of lawyers. Of them 
the saying is pre-eminently true, Sva cuigue vol- 
uptas. Mr. Justice Buller’s idea of happiness 
was to sit at si prius all day and play whist all 
night. Sir George Jessel’s predeliction for 
equity by day and whist by night was equally 
pronounced. Lord Lyndhurst’s evening amusc- 
ment was also whist and — oh! simplicity of true 
greatness— backgammon. How much nearer 
does this little glimpse of domesticity bring us to 
the Nestor of the House of Lords, especially when 
we are told that,he played both games very badly, 
and did not at all like being beaten. Lord Cam- 
den, like Lord North, devoted himself to music 
as a relaxation from study; and, strange as it 
may appear, music had charms for the rugged 
Thurlow. When he came into the drawing-room 
after dinner he generally put his legs on a sofa 
and one of his daughters played on the piano- 
forte some of Handel’s music, and, though he 
might sometimes appear to be dozing, if she 
played carelessly, or music he did not like, he 
immediately roused himselfand called out, ‘What 
are you doing?” Another way which Thurlow 
had of relieving his ermui, when ex-Chancellor, 
was getting young lawyers to come to him in 
the evening to tell him what had been going on 
in the court of Chancery. On these occasions 
he was in the habit of censuring very freely the 
decisions of his successors. This was, at all 
events, better taste than that of Chief Justice 
Jeffreys, who used to keep a mimic to amuse 
his evenings by aping the judges and great law- 
yers of the age. How much more innocent than 
both was the device of good old Sir Matthew 





Hale, who, “ by way of ensuring entertainment 
at home, would keep a monkey or a parrot.” 
word Campbell tells us that his chief amuse- 
ment on circuit was in wandering about the town 
incognito, like Haroun al Raschid, and observing 
the manners of the people. Sir Alexander Cock- 
burn’s ruling passion was yachting. Sir Fred- 
erick Pollock is an expert swordsman ; Mr. Jus- 
tice Wills an accomplished Alpine climber. 
Cricket, of course, like Catholic truth, is received 
semper, ubigue, ab omnibus. To play it scien- 
tifically, to play in county matches, requires more 
time than the practicing lawyer can afford ; but 
to play it in an amateurish way is open to all. 
The present writer, then a very small boy, used 
to play at this invigorating pastime with the late 
Serjeant Parry, and he has a lively recollection 
of the portly serjeant tripping on one occasion 
in his fielding and measuring his length on the 
greensward — “ Many a rood he lay.” Not so 
long ago Mr. Justice Grantham broke his leg in 
the most honorable manner in assisting at a vil- 
lage cricket match. Shooting commands most 
votaries, perhaps, among the profession gener- 
ally ; it falls conveniently in the Long Vacation. 
Angling, the contemplative man’s recreation, has 
special charms for the Chancery barrister, often 
a recluse. Kindersley was enamoured of both, 
and was always an ardent sportsman. He used 
to go salmon fishing in Norway long before that 
country had become tourist-ridden, and he looked 
forward with the keenest anticipation to his 
partridge shooting on the first of September. Yet 
even here, into these Arcadian pleasures, he was 
pursued at times by lawyers seeking the aid or 
protection of the court. 

We read in Eastern lands of the Cadi adminis- 
tering justice under the palm tree, and sigh for the 
simplicity of such a scene, but what could be more 
charmingly primitive than the vice-chancellor on 
these occasions, seated under a hedge, with judi- 
cial gravity, his gun and bag laid aside, granting 
an injunction against some threatened act of op- 
pression or injustice or appointing a receiver — 
While words of learned length and thundering sound 
Amazed the astonished rustics ranged around. 
There is surely, too, something more consonant 
here with the dignity of Justice than granting, 
like Sir Lancelot Shadwell, a similar remedy 
from the déshadille of a bathing machine. 
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NEW LAW BOOKS. 


THe Law or Torts. By Melvilie Madison 
Bigelow, Ph.D. Seventh Edition. Boston. 
Little, Brown and Company. 1g01. Buckram. 


It is not at all surprising that a legal work by 
so thorough a scholar as Dr. Bigelow should 
have reached a seventh edition. His attain- 
ments in legal literature are solid and have long 
since given him place among those men of note 
who are referred to by the last name merely, — 
a genuine and respectful tribute to their fame. 

Thoroughness of preparation is the domi- 
nant and constant impression one gets in reading 
the works of this learned author. This impres- 
sion results not more from substance than from 
style. The terseness and exactness of Dr. Bige- 
low’s style appeals commendably not merely to 
the lay reader, but to the experienced and well- 
read lawyer, whose professional reading brings 
him constantly in contact with language in which 
clearness is the one necessary element of style. 
Indeed, in the work under consideration, so un- 
remitting, apparently, has been our author’s 
search for the right word in the right place, that 
the very limits of common usage are now and 
then strained. For instance, “ procedural” is 
not set down in Webster or Worcester, yet the 
adjective becomes eminently useful to the author 
in classifying rights as either of substantive or 
of “ procedural law,” and, while “ voluntaryism ” 
has been generally thought of as an ecclesiastical 
term, yet Dr. Bigelow properly enough finds it 
useful in distinguishing purely voluntary action 
from acts in which moral or official duty is an 
element. 

The first edition of “ The Law of Torts for 
the Use of Students” appeared in 1878, and 
successive editions have been published in 1882, 
1886, 1891, 1894 and 1897, the present year 
marking the appearance of the seventh, now 
entitled “‘ The Law of Torts” merely. The au- 
thor has in this edition made some changes 
in classification. Part I is entitled “ Lawful 
Acts done by Wrongful Means or of Malice,” 
and Part II, “ Unlawful Acts.” Part III treats, 
as before, of Negligence, or, as now entitled, 
“Events caused by Negligence.” This classifi- 
cation has been carefully explained in the valu- 
able statement of the general theory and doc- 
trine of torts, which well repays most careful 





study. In two of the three classes the breach 
of duty is the result of that sort of act the legal 
result of which is the infringement of right coin- 
cident with the breach of duty, and whether the 
effect of the act,—the breach of duty and the 
coincident infringement of right,— may or may 
not have been intended, still such cases are 
commonly said to be cases of intention. Part I 
treats of suclf breaches of duty as are lawful 
acts done either by wrongful means, which is 
always presumptively unlawful, or of malice, 
which in certain cases is presumptively unlawful, 
Part II, treating of acts which are in themselves 
presumptively unlawful. In the third class of 
cases, the breach of duty is committed by an 
act or an omission, and while, according to our au- 
thor’s analysis, every act or omission as a thing 
of consciousness is intended, still, in this class 
of torts, the effect is not intended. Herein lies 
the domain of negligence. An event has taken 
place which has been caused by negligence and 
is therefore presumptively unlawful. 

Part I, accordingly, embraces the titles of De- 
ceit, Slander of Title, Malicious Prosecution, and 
Maliciously Procuring Refusal to Contract, as 
comprehending lawful acts done by wrongful 
means or of malice. In Part II, are found Se- 
duction, Slander and Libel, Assault and Battery, 
False Imprisonment, Conversion, and the other 
well-known titles coming under the head of 
breaches of absolute duty. 

As the result of recent decisions the “ Malici- 
ous Interference with Contract ” has been divided 
into two chapters, Maliciously Procuring Refusal 
to Contract, which as before stated has retained 
a place in Part I, and Procuring Breach of Con- 
tract, which is placed in the class of unlawful 
acts. In Part III, Negligence is treated. 

To the student of law one of the most diffi- 
cult subjects is that of malice, and we are glad 
that Dr. Bigelow in this last edition has treated 
this subject as a special topic of discussion in 
his excellent statement of the general theory and 
doctrine of torts. A careful study of his analysis 
and the cases cited to support the doctrine enun- 
ciated will carry the student to the root of the 
matter, if anything will. 

The seventh edition is enough more compre- 
hensive in scope and detail to make the posses- 
sion of the work desirable, even to those who 
already have earlier editions in their libraries. 
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THE CONSTITUTIONAL HISTORY OF THE UNITED 
States. By /rancis Newton Thorpe. Cal- 
laghan & Co.; Chicago. 1g01. ‘Three vol- 
umes. Cloth: $7.50. (xxI-+ 595; xIx + 
685; xvi + 718 pp.) 

The aim of this work is to cover the Consti- 
tutional History of the United States from 1765 
to 1895. The first volume is devoted to the 
framing of the Declaration of Independence, the 
Articles of Confederation, and the Constitution. 
The second volume deals with the ratification 
of the Constitution, the adoption of the first 
twelve Amendments, slavery, and _ secession. 
The third volume discusses emancipation, the 
last three Amendments, and subsequent events, 

It must be very difficult indeed for a writer 
upon constitutional history to determine upon 
his point of departure. Shall he begin with 
the Constitution itself? Or with the Articles of 
Confederation? Or with the colonial forms of 
government? Or with the rise and develop- 
ment of free institutions in England? Or with 
the earlier attempts to establish popular gov- 
ernments in Greece? And to what extent shall 
he discuss the influence of Dutch practices and 
of French theories ? 

The author of these volumes has confined 
himself, though not invariably, to American 
soil, and to the time in which there has been 
something resembling an American nation. 
Unquestionably these limitations are intelligible 
and sensible. Further, the apportionment of 
the subject among the three volumes is quite in 
accordance with perspective, for it seems, as 
the author says, that our constitutional history 
falls naturally into three nearly equal parts. 

The less praiseworthy feature of the work is 
the author’s apparent theory that the writing of 
constitutional history should be restricted almost 
exclusively to pointing out the steps by which 
the words of the Constitution and of the Amend 
ments became what they are. This unfortunate 
misconception results in the very grave defect 
—from a lawyer’s point of view, the fatal de- 
fect—that the work gives slight attention to 
the decisions of the Supreme Court. Of the 
forty-two chapters, only two purport to be de- 
voted to constitutional cases ; and, though these 
two chapters are not exclusively given up to 
this subject, and the subject is to some extent 
treated in other chapters, a computation based 





upon the apparent apportionment of chapters is 
nearly accurate, and the work may fairly be said 
to represent that the decisions of the Supreme 
Court are in importance about one twentieth 
part of our constitutional history. This is very 
far from the lawyer’s opinion; and it leads to 
the surprising result that the work apparently 
makes no mention of the Dartmouth College 
Case, the Slaughter-House Cases, and the Neagle 
Case. This conception, too, that constitutional 
history has to do with little save the very words 
of the Constitution and of the Amendments, 
leads to the equally unfortunate result that the 
work seems to omit the impeachment trial of 
President Johnson, the Tenure of Office Act, 
the Electoral Commission, and the present stat- 
ute fixing the succession to the presidency. 

The work makes liberal use of quotations 
and paraphrases from documents and speeches. 
This is probably its most original and useful 
feature, and for the layman, but not for the 
lawyer, this feature goes an appreciable distance 
toward atoning for the inexcusable underesti- 
mate of the part that the judicial department of 
the government has taken in creating or modify- 
ing the doctrines, whether written or unwritten, 
which are, or have been, part of the constitu- 
tional system of the United States, 


TWENTY-THIRD ANNUAL 
Bar ASSOCIA- 


REPORT OF THE 
MEETING OF THE AMERICAN 
TION. 1900. (682 pp.) 
Outside of the working books of the profession 

there is no set of volumes which have a stronger 
claim to a place on the shelves of a lawyer’s 
book-case than the twenty-three volumes of the 
“Reports of the American Bar Association.” 
One has only to glance through the list of an- 
nual addresses, from the first one, in 1879, by 
the Honorable Edward J. Phelps, on John Mar- 
shall, which has become a classic, to ‘ The 
March of the Constitution,” delivered by George 
R. Peck, Esq., at the meeting last summer, and 
to note the subjects and the authors of the other 
addresses during the twenty-three years to see 
how wide a field these papers have covered and 
how distinguished are the gentlemen who have 
had the honor of speaking before the Associa- 
tion. These volumes may be opened at random 
with the certainty of finding some able and in- 
teresting contribution to legal literature. 
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In the volume before us the principal addresses 
besides that of the president, the Honorable 
Charles F. Manderson, and Mr. Peck’s, already 
referred to, and aside from the papers read be- 
fore the various sections, are by Charles Avery 
Harriman, Esq., Professor John Bassett Moore, 
and Richard M. Venable, Esq., on the subjects 
of “ Ultra Vires Corporation Leases,” “ A Hun- 
dred Years of American Diplomacy,” and 
“ Growth or Evolution of Law,” respectively. 

We note with interest that the next meeting 
is to be held farther west than ever before, — at 
Denver, Colorado, on Wednesday, Thursday, 
and Friday, August 21, 22 and 23, 1gor. 


THE AMERICAN STATE Reports. Volume 76. 
Containing cases of general value and author- 
ity decided in the Courts of Last Resort in 
the several States. Selected, reported and 
annotated by 4. C. Freeman. San Francisco: 
Bancroft-Whitney Company. 1901. Lawsheep. 
(1036 pp.) 

The cases here reported and annotated are 
from recent volumes of the Illinois, Nebraska, 
New Hampshire, New Jersey (Law), New York, 
Ohio, Oregon, South Carolina, South Dakota, 
Tennessee, Texas (Criminal), Vermont, West 
Virginia, and Wisconsin Reports. As usual in 
the case of this series, the notes are excellent, 
and are rendered the more valuable by refer- 
ences to other monographic notes on the same 
general subject in previous volumes. The cases 
are chosen with good judgment, with a view, we 
take it, to covering a wide range of subjects ; at 
all events, there is a good deal of variety in the 
nature of the cases and notes. For example, to 
speak of the more important notes only, “ Insan- 
ity as an Excuse or Defence for Crime”; 
“ Right of Corporations to Assess their Stock- 
holders”; ‘“ Republication of Revoked Wills”; 
“ Liability for Negligence and other Torts of 
Independent Contractors”; ‘ Adverse Posses- 
sion of Public Property”; “ Exemption from 
Service of Civil Process”; ‘“ What is Seduc- 
tion,” are some of the questions discussed. 


RECEIVED. 

New York STATE LIBRARY BULLETIN 54. Sum- 
mary and Index of Legislation by States in 
1900. Albany: University of the State of 
New York. 1900. Paper: 25 cents (172 pp.) 





ENCYCLOPEDIC NOTES. 


The first volume of the Cyclopedia of Law and 
Procedure is to cover the titles from A. to Annuities 
including the following subjects: Abandonment, 
Abatement and Revival, Abduction, Abortion, Ab- 
sentees, Abstracts of Title, Accession, Accident In- 
surance, Accord and Satisfaction, Accounts and 
Accounting, Acknowledgments, Actions, Action on 
the Case, Adjoining Landowners, Admiralty, Adop- 
tion, Adulteration, Adultery, Adverse Possession, 
Affidavits, Affray, Agriculture, Aliens, Alterations of 
Instruments, Ambassadors and Consuls, Amicus 
Curiae, Animals, Annuities. 

If specimen pages are a fair sample of what the 
work will be, little is left to be desired in the matter 
of quality. The subjects are minutely and accurately 
analyzed, the statements of law are clear and concise, 
and the citations of authorities appear to be exhaus- 
tive. The practice of citing the American decisions, 
reports and state reports, and the unofficial reports 
of the West Publishing Company and the Lawyer's 
Co-operative Publishing Company, will lend an addi- 
tional value to the work, as will also the innovation 
of indicating in the notes all cases containing adjudi- 
cated forms of pleading. 

Another highly laudable feature of the forthcom- 
ing book lies in the fact that there will be no split- 
ting up of the law along an arbitrary line alleged to 
divide pleading and practice from substantive law. 
The whole of each topic will be treated under a 
single head, and in this way not only will a great 
amount of duplication be avoided, but many valuable 
cases will be saved that would otherwise fall down 
in the splitting process. The publishers count on 
saving so .much space in this way that they are 
guaranteeing to complete their set in thirty-two 
volumes. 

The work is being carefully and ably done. The 
subjects are minutely analyzed, the statements of the 
law are terse and accurate and the citation of 
authorities is apparently exhaustive. The advantage 
of treating the practice decisions along with the 
rest of the law on the subject becomes quickly 
manifest, and the innovation of indicating in the 
notes the cases containing adjudicated forms of 
pleading lends an additional value to the work. 

Especially striking among the articles already in 
print is one on “ Accord and Satisfaction,” edited 
by Hon. Seymour D. Thompson. If the other 
branches of the law are treated as fully and ably as 
this one, it is safe to predict that the Cyclopedia of 
Law and Procedure will quickly win a high place in 
the lawyer’s library and affections. The publisher 
is the American Law Book Company, 120 Broad- 
way, New York. 
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